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July 1, 1964—June 30, 1965 


ABSENCES 
(See Leaves of Absence) 
ACCOUNTABLE OFFICERS 
Interagency disbursements 
Liability 
When employees of Dept. of State in overseas areas as part of regular 
duties perform certifying and disbursing functions for Dept. of Defense, 
and charge disbursements directly to military appropriations, account 
separately for transactions, and forward accounts, including original 
vouchers and supporting papers, to Dept. of Defense for audit and settle- 
ment by GAO, functions do not come under jurisdiction of Dept. of De- 
fense within meaning of sec. 4, act of Dec. 29, 1941 (31 U.S.C. 82e), which 
excludes disbursing functions under jurisdiction of War Dept. from pro- 
tection of disbursing and certifying officers act, and upon designation of 
bonded certifying officers of Dept. of State to certify payments charge- 
able to military appropriations, U.S. disbursing and certifying officers of 
Dept. of State will be entitled to benefits and protection of act for Dept. 
of Defense disbursements__--_-_ ies csniseallaR nian tadaiy iii Matintcn sea 
Relief 
Disbursing officers. (See Disbursing Officers, relief) 
Requirements for granting 
Although accountable officer of Post Office Dept. who refunded errone- 
ously withheld social security tax to widow of deceased postal employee 
pursuant to directive from Civil Service Commission when error was dis- 
covered after expiration of statutory period prescribed for such tax ad- 
justments may not be afforded relief on mere fact that refund was made 
at direction of Civil Service Commission, which agency does not have 
jurisdiction over social security taxes, if, under 39 U.S.C. 2401, Post- 
master General determines that relief is warranted and furnishes basis 
for determination, together with details of transaction, request for relief 
will be given consideration 
ADMINISTRATIVE DETERMINATIONS 
Blanket determinations 
Prohibition in sec. 5 of act of Aug. 20, 1964, that members of uniformed 
services and Dept. of Defense civilian employees are not required to oc- 
cupy quarters on rental basis unless head of agency concerned determines 
otherwise may not be basis of blanket, service-wide determination to 
reduce per diem of members and employees who when assigned to tempo- 
rary duty at military installations in U.S. occupy or have available to 
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Blanket determinations—Continued 


them Govt. quarters, whether quarters are furnished with or without 
charge, legislative history of act contemplating that determinations of 
necessity to occupy rental quarters would be made on basis of circum- 
stances attending particular assignments, or prevailing at particular in- 
stallations, rates chargeable to be fixed at reasonable value of quarters ; 
however, use of Govt. quarters requires appropriate reduction in per 
Conclusiveness 

Contract disputes. (Sce Contracts, disputes, finality of administrative 

findings) 
Military matters 
Back pay status 

Although wage status for social security tax purposes of former mem- 
ber of uniformed services who is awarded judgment by Court of Claims 
for back pay and allowances for period when he did not perform any 
military service is matter for determination by head of particular Fed- 
eral agency concerned and such determination is final and conclusive 
and not affected by settlement action made by GAO pursuant to judg- 
ment under 28 U.S.C. 2517(a) ; definition of “employment” in sec. 210, 
Social Security Act, 42 U.S.C. 410(m) (1), as including service as mem- 
ber of uniformed services on active duty and definition of “active duty” 
in 10 U.S.C. 101(22) make it doubtful whether individual could be con- 
sidered employed during back pay period unless court’s decision is 
viewed as conferring on him active duty status for such period 


AGENTS 


Government 

Government liability for negligent or erroneous acts 

Navy officer transferred to vessel located in unrestricted foreign home 
port entitling him to transportation of dependents to overseas station at 
Govt. expense, pursuant to 37 U.S.C. 406, who fails to select within time 
limitation prescribed by SECNAVINST 7220.46A, shorter “all others” 
tour of duty under which travel of dependents to overseas duty station 
is not authorized may not be paid family separation allowance, type 2, 
for period of duty aboard vessel prior to its return to home port in U.S., 
notwithstanding officer’s failure to select shorter tour of duty, which 
would have entitled him to payment of family separation allowance, 
may have been due to fact that regulation prescribing allowance was not 
published on vessel, as Govt. is not liable for negligent acts of its officers, 
agents, or employees, even though committed in performance of official 
Sh a la seal a ee 
AGRICULTURE DEPARTMENT 
Appropriations. (See Appropriations, Agriculture Department) 
Employees 

County committee personnel 

Retroactive salary increases 

Employees of Agricultural Stabilization and Conservation county 
committees whose rates of salary fixed under 16 U.S.C. 590h(b) are in- 
creased by sec. 122, Govt. Employees Salary Reform Act of 1964, approved 
Aug. 14, 1964, to equal as nearly as practicable increases provided by sec. 
102 of act are entitled to retroactive benefit of sec. 501(a) prescribing 
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AGRICULTURE DEPARTMENT—Continued 

Employees—Continued 

County committee personnel—Continued 

Retroactive salary increases—Continued 

that provided increases in compensation are effective on or after July 1, 
1964, and increases under sec. 122 being mandatory, there is no admin- 
istrative discretion as to retroactive application of increases, only ad- 
ministrative function under sec. 122 being to see that increases equal 
those provided by sec. 102, pertaining to increases in General Schedule 
rates under Classification Act of 1949, 5 U.S.C. 1113(b) 
Forest Service 

Expenses incident to revocation of use permits 

Cost of relocating and reconstructing municipal supply pipe line and 
chlorinator house located on National Forest land upon revocation of 
special use permit granted by Forest Service pursuant to 16 U.S.C. 522, 
continued municipal use of land interfering with paramount right of U.S. 
to use land, may not be charged to appropriations authorized for con- 
struction of forest development roads under 23 U.S.C. 205, in absence 
of specific statutory authority, and neither may forest development road 
funds be used to pay cost of alternate water supply necessitated by con- 
struction required to relocate pipe line and chlorinator located on Na- 
tional Forest land 
Milk indemnity payments 

Entitlement 

Losses sustained by dairy farmers whose DDT contaminated milk was 
ordered removed from market after they unknowingly fed their cattle 
corn purchased from producers who used DDT spray on their crops, or 
whose crops were indirectly affected by spraying of crops on neighboring 
farms with DDT pesticides not registered and approved by Govt. for use 
on sweet corn to be fed to dairy cattle, were not result of any action of 
Govt. but were attributable to actions of producers or their neighbors, 
and, therefore, entitlement to indemnity payments authorized to dairy 
farmers under sec. 331(a) of Economic Opportunity Act of 1964, 42 
U.S.C. 2881(a), is precluded; however, farmers who used improperly 
labeled spray approved for use on dairy cattle are entitled to indemnity 
payments for losses sustained since product used as described by label 
was registered and, in effect, approved by Govt 

Expiration date 

Although authority granted Secretary of Agriculture under sec. 331 of 
Economic Opportunity Act of 1964, which expires Jan. 31, 1965, to make 
indemnity payments to dairy farmers who from Jan. 1, 1964 removed 
milk containing chemical residues from commercial market is susceptible 
of interpretation that would preclude indemnity payment after Jan. 31, 
1965, under rule of statutory construction that where different inter- 
pretations are possible statute should be construed to promote its evident 
purpose and legislative intent, which in 1964 act was to remove milk from 
commercial market until Congress further considered matter, expiration 
date is viewed as restriction of indemnity payments to milk removed 
from market on or before Jan. 31, 1965, but not as limitation upon time 
within which payments may be mae upon application by milk producers_ 
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AGRICULTURE DEPARTMENT—Continued 
Price-support program 

Cotton, etc. 

What constitutes raw cotton 

Since “below grade spinnable raw cotton” and “spinnable cleaned lint” 
are types of cotton which, because of identification and evaluation prob- 
lems, have never been eligible for benefits under price support and export 
subsidy programs and are types which are available to both domestic 
and foreign trade at same price, such types of cotton in inventory in 
Apr. 11, 1964, when sec. 348 of Agricultural Act of 1964, 7 U.S.C. 1348, 
was enacted authorizing equalization payments on cotton to prevent 
discrimination against domestic users of cotton because of inequities 
due to differences in cost between domestic and foreign users, are not 
eligible for equalization payments under act 

Tobacco 

Appropriation exhaustion effect 

Although sale of tobacco at cleanup auction, after close of regular 
auction season for price support eligibility, on day when warehousemen 
had been advised to suspend price support operations due to temporary 
unavailability of funds might not impose any liability on Commodity 
Credit Corporation for price support, in view of fact that producers 
complied with law and regulations at cleanup sale and nominal amount 
involved, settlement of tobacco producers’ claims will not be subject to 
legal objection from funds subsequently made available for tobacco 
program 


AIRPORTS 


Federal aid 
Development projects 
Leasehold termination costs 
Although incident to removal of hangars obstructing navigation aids 
at municipal airport, Federal Aviation Agency may grant funds to cover 
Govt.’s share of reasonable cost of terminating leasehold interests held 
by firms servicing aircraft under leases with unexpired 5-year term and 
renewal option for another 5 years as proper “land acquisition” develop- 
ment project cost under 49 U.S.C. 1101(a) (3), payment based on formula 
considering 10 years’ remaining life of leases and 30 years’ projected 
life of substitute hangar, plus its construction cost, may not be character- 
ized as grant to extinguish leasehold interest, but would constitute pay- 
ment for construction of hangar, formula overlooking payment of rent, 
that city could use its police powers to reduce termination costs, and 
that leases provide for cancellation without obligation 


ALASKA RAILROAD 


Relocation 

Right-of-way acquisition 

In acguisition of land for new right-of-way necessary to relocate por- 
tion of Alaska Railroad, payment may not be made without congressional 
approval for homes and other structures and improvements located on 
lands patented subsequent to act of Mar. 12, 1914, reserving to U.S. right- 
of-way for construction of railroads, and telegraph and telephone lines, 
payment of compensation for taking of land being precluded by sec. 1 
of act (48 U.S.C. 305), and nothing in legislative history of section indi- 
cating landowner was to be compensated for improvements located on 
reserved right-of-way without congressional authorization 
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ALIENS 
Retired 
Military member losing United States citizenship. (See Pay, retired, 
foreign citizenship effect) 
ALIOTMENTS 
Alimony awards 
Court order issued at time of divorce of Army officer and wife directing 
that portion of retirement or pension rights accruing from U.S. Govt. 
be forwarded each month to wife is not binding on U.S. in view of fact 
that Govt. was not party to suit, and retired pay determined to be due 
officer from Dept. of Army under provisions of 10 U.S.C. Ch. 61 is not 
subject to attachment or garnishment proceedings issued on behalf of 
former wife in divorce action, nor do Army regulations permit allotment 
of retired pay for alimony purposes, and record not establishing U.S. is 
indebted to former wife of officer as result of court action, retired pay 
due him may not be paid directly to her 
ALLOWANCES 
Family. (See Family Allowances) 
Quarters allowance. (See Quarters Allowance) 
Temporary lodging allowances. (See Station Allowances, military per- 
sonnel, temporary lodgings) 
Trailer. (See Trailer Allowances) 
ANNUAL LEAVE 
(See Leaves of Absence, annual) 
APPROPRIATIONS 
Agriculture Department 
Forest development road system 
Public utility relocation 
Cost of relocating and reconstructing municipal supply pipe line and 
chlorinator house located on National Forest land upon revocation of 
special use permit granted by Forest Service pursuant to 16 U.S.C. 
522, continued municipal use of land interfering with paramount right 
of U.S. to use land, may not be charged to appropriations authorized for 
construction of forest development roads under 23 U.S.C. 205, in absence 
of specific statutory authority, and neither may forest development road 
funds be used to pay cost of alternate water supply necessitated by con- 
struction required to relocate pipe line and chlorinator located on Na- 
tional Forest land 
Anti-Deficiency Act. (See Appropriations, deficiencies, Anti-Deficiency 
Act) 
Apportionment 
Administratively determined increases 
Although’ retroactive compensation increases provided under sec. 501, 
Government Employees Salary Reform Act of 1964 may be applied to 
employees whose salaries are administratively fixed, agency directive 
prescribing that effective date of salary changes will be made in accord- 
ance with law making changes having been issued prior to approval of 
1964 act, Anti-Deficiency Act, 31 U.S.C. 665, is for consideration, com- 
pensation increases not falling within exception (31 U.S.C. 665(e) (1) 
(A)), which permits apportionment to show deficiency, because in- 
creases are not under law which requires expenditure beyond admin- 
istrative control 
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Availability 
Contracts 
Additional work 
Notwithstanding study made under authority of Small Business Act, 
cost of which was charged to funds appropriated for fiscal year 1968, 
proved to be insufficient and inconclusive, contract for study may not 
be amended to provide for additional study based on 1964 records, charg- 
ing cost to unexpended 1963 funds, proposed study unessential to ful- 
fillment of original study constituting separate, though related, project 
that is not bona fide need of 1963 fiscal year, and study not being within 
scope of original contract should be subject of separate contract to be 
charged to appropriation available at time new contract is executed_-_- 
Amounts recovered under defaulted contracts 
Funds for recovery from defaulting contractor or his surety for cost, 
estimated in 1964, of correcting defects and omissions in research lab- 
oratory constructed from 1960 annual appropriation for “Salaries and 
Expenses, Agriculture Research,” and of putting installed equipment 
into operating condition may be credited to appropriation or its suc- 
cessor account and applied to replacement contract, annual appropria- 
tion remaining available after close of fiscal year to cover cost of 
completing contract properly let within fiscal year provided need for 
work existed when original contract was let, general rule that recovery 
of losses or damages resulting from failure of contractors to perform 
must be deposited and covered into Treasury as miscellaneous receipts, 
pursuant to 31 U.S.C. 484, having no application, whether involving 
ORRRNT BE: ROPORT  GPOTODTINTIOR... 6.o 5 on cbiidsicdececrdclnddcs io 
Liquidated damages assessed for delays occurring prior to condi- 
tional acceptance in 1961 of building constructed from funds made 
available in 1960 annual appropriation for “Salaries and Expenses, 
Agriculture Research,” upon satisfaction of demand for payment made 
in 1964, when contract was terminated, are for deposit or retention in 
appropriation originally charged, or its successor account_____~------ 
Disaster relief. (See States, Federal aid, grants, etc., disaster relief) 
Expenses incident to specific purposes 
Necessary expenses 
Although contempt of court fine which was imposed by Federal court 
against employee acting in compliance with administrative regulations 
and instructions is judgment of court, fine is different in nature, prin- 
ciple and purpose from judgment which is payable from permanent 
indefinite appropriation established by sec. 1302 of act of July 27, 
1956, 31 U.S.C. 724a, and, therefore, while contempt fine may not be paid 
from permanent appropriation for judgments, if there is administrative 
determination that fine was incurred in accomplishment of official busi- 
ness for which department’s salaries and expenses appropriation is 
made, fine would be payable from such appropriation 
Objects other than as specified 
Public utility relocation 
Cost of relocating and reconstructing municipal supply pipe line 
and chlorinator house located on National Forest land upon revocation 
of special use permit granted by Forest Service pursuant to 16 U.S.C. 
522, continued municipal use of land interfering with paramount right 
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Availability—Continued 
Objects other than as specified—Continued 
Public utility relocation —Continued 
of U.S. to use land, may not be charged to appropriations authorized 
for construction of forest development roads under 23 U.S.C. 205, in 
absence of specific statutory authority, and neither may forest develop 
ment road funds be used to pay cost of alternate water supply neces- 
sitated by construction required to relocate pipe line and chlorinator 
located on National Forest iand 
Deficiencies 
Anti-Deficiency Act 
Expenditure beyond administrative control 
Although retroactive compensation increases provided under sec. 5W1, 
Government Employees Salary Reform Act of 1964 may be applied to 
employees whose salaries are administratively fixed, agency directive 
prescribing that effective date of salary changes will be made in accord- 
ance with law making changes having been issued prior to approval of 
1964 act, Anti-Deficiency Act, 31 U.S.C. 665, is for consideration, com- 
pensation increases not falling within exception (31 U.S.C. 665(e) (1) 
(A)), which permits apportionment to show deficiency, because in- 
creases are not under law Which requires expenditure beyond adminis- 
SI iis ee ae bh ctrjntiecendie ea maocwneen 
Federal aid to States. (See States, Federal aid, grants, etc.) 
Fiscal year 
Availability beyond 
Contracts 
Amendments 
Notwithstanding study made under authority of Small Business 
Act, cost of which was charged to funds appropriated for fiscal year 
1963, proved to be insufficient and inconclusive, contract for study may 
not be amended to provide for additional study based on 1964 records, 
charging cost to unexpended 1963 funds, proposed study unessential to 
fulfillment of original study constituting separate, though related, 
project that is not bona fide need of 1963 fiscal year, and study not being 
within scope of original contract should be subject of separate contract 
to be charged to appropriation available at time new contract is 
CORI . niintbbcccceducceetecadasncdecnd i aeee 
Long term 
Authority for contracts for public utility services for periods beyond 
fiscal year but not in excess of 10 years in sec. 201, Federal Property 
and Administrative Services Act of 1949, as amended, 40 U.S.C. 481, 
which authority has been delegated to Secretary of Defense and re- 
delegated, permits Dept. of Army to enter into agreements with Ten- 
nessee Valley Authority for electric energy for periods not in excess 
of 10 years ; however, such agreements would not obligate funds of Dept. 
of Army beyond extent of availability of fiscal year appropriation 
Year-end buying 
Printing requisitions for sales promotion material submitted to Gov- 
ernment Printing Office (GPO) near end of fiscal year without any copy 
may not be regarded as material required to replace stock or as meeting 
bona fide need of fiscal year for lawfully obligating appropriation 
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Fiscal year—Continued 

Availability beyond—Continued 

Year-end buying—Continued 

available at time of issuance because (stock) in such cases refers 
generally to readily available common use standard items rather than to 
materials which are especially created for particular purpose and which 
require lengthy period for creation, and further fact that copy was not 
furnished to GPO until seven months after fiscal year precludes such 
requisitions from being considered firm and complete orders when 
issued ; therefore, requisitions are not lawful obligations of particular 
fiscal year and such appropriations may not be charged with printing 
Justice Department 

Litigation expenses 

Justice v. judiciary appropriations 

Although court order authorizing indigent defendant to accompany 
his attorney overseas to take depositions of foreign nationals does not 
come within specific terms of Rule 15(c), Federal Rules of Criminal 
Procedure, Title 18, U.S.C., authorizing expenses of counsel, defendant’s 
presence at deposition may be so necessary to his defense to be con- 
sidered as part of adequacy of his representation by counsel under Rule 
15(c) and, therefore, acceptance of Rule 15(c) as authority for payment 
of defendant’s travel expenses requires such expenses to be paid from 
appropriations of Administrative Office of U.S. Courts rather than ap- 
propriations of Dept. of Justice 
Limitations 

Applicability of general limitation to specific appropriation 

Fact that limitation in Independent Offices Appropriation Act, 1965, 
on use of funds made available for payment of rental under lease agree- 
ments accommodating Federal agencies in building costing lessor in ex- 
cess of $200,000 to construct, appears under heading “General Services 
Administration,” agency primarily concerned with real property acquisi- 
tion and management, does not preclude application of restriction to Fed- 
eral Aviation Agency, language of limitation prescribing that it shall 
apply to “any appropriation contained in this act,” and absent congres- 
sional approval of lease-purchase agreement costing in excess of limita- 
tion, restriction applies even if less than $200,000 of funds appropriation 
under Independent Offices Appropriation Act are used and balances of 
construction cost of building is paid from appropriations not subject to 
IIIs hs wildcat iain ee oh ints chika cee aenneemanda mame: 
Permanent indefinite for judgments 

Contempt fines 

Although contempt of court fine which was imposed by Federal court 
against employee acting in compliance with administrative regulations 
and instructions is judgment of court, fine is different in nature, principle 
and purpose from judgment which is payable from permanent indefinite 
appropriation established by sec. 1302 of act of July 27, 1956, 31 U.S.C. 
724a, and, therefore, while contempt fine may not be paid from perma- 
nent appropriation for judgments, if there is administrative determina- 
tion that fine was incurred in accomplishment of official business for 
which department’s salaries and expenses appropriation is made, fine 
would be payable from such appropriation 
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Government 
Indigent defendant representation 
Leave, etc. 

Govt. attorneys who are involuntarily assigned to represent, without 
compensation, indigent defendants in State or Federal courts may not 
have such service regarded as in furtherance of Federal function for 
which appropriation of employing agency is available and, therefore, in 
absence of statutory authority, attorneys appointed to represent indigent 
defendants may not be excused for such service without charge to annual 
a eT Ee 
Indigent defendant representation 

Compensation effect 

Private attorneys who are appointed by courts pursuant to Criminal 
Justice Act of 1964, 18 U.S.C. 3006A, to represent indigent defendants 
and who receive compensation for such services may not have such 
services which are rendered to defendant regarded as services to U.S. or 
as establishing employer-employee relationship with Govt. so as to bring 
individuals within concept of holding civilian office and, therefore, Dual 
Compensation Act is not for application 


BIDDERS 


Qualifications 

Financial responsibility 

Award of fire insurance coverage contract on low-rent housing project 
for elderly to bidder whose bid is more than $20,000 more than that of 
low bidder who has required reinsurance facilities available and who 
has not been determined to lack responsibility, financially or otherwise, 
is not only in violation of project contracts provisions requiring award 
to low bidder but also contravenes statutory requirement in 42 U.S.C. 
1401, that local housing authorities in exercise of their responsibility 
effect economies in administration of projects__.__.__._--____---------- 

Restrictive 

Inclusion in invitation issued by local housing authority for fire insur- 
ance coverage on low-rent housing project for elderly of requirement that 
successful bidder have specified minimum financial rating by private 
insurance rating firm when such rating alone would not qualify bidder 
under State insurance laws for project and any such rated bidder would 
require consideration of reinsurance arrangements in determining bidder 
responsibility same as other bidders whose financial resources were not 
sufficient for project is provision that is not realistically adapted to 
measurement of responsibility and, therefore, such financial rating provi- 
sion must be regarded as unduly restrictive and not essential to minimum 
OTE 06 I CII se ii eciiintic cece dain 

Inclusion in invitation for insurance coverage on low-rent housing 
project reserving to local housing authority right to select servicing 
agent for successful bidder which provision was not explained in invita- 
tion but was intended to be invoked only in event low bid was submitted 
by agent of particular insurance agents’ association is provision which 
because it was not generally known by bidders who were not agent mem- 
bers of association may have tended to influence number of bidders, and, 


therefore, such provision in invitation without explanation of its applica- 
O00 20: BG SR isciiviiatincinmuntiiricmimniianmininanmmuana 
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Small business concerns. (See Contracts, awards, small business 
concerns) 


BIDS 


Acceptance or rejection 

Alternate bids 

Failure of low bidder to submit alternate bid on single year quantity 
for military requirements that are to be contracted for on multi-year 
basis in accordance with pars. 1-322.2(ii) and 1-322.3 of Armed Services 
Procurement Reg. which require, in multi-year procurements, submission 
of price for first program year so that cost comparison between one and 
multi-year procurements can be made, does not come under rule that, 
where bid covers entire work under one alternative, failure of bidder to 
submit alternate bid on another basis, does not require rejection because 
failure to submit single year bid, which prevented cost comparison re- 
quired by regulation having force and effect of law, cannot be considered 
minor deviation that can be waived and, therefore, low bid, without one 
year alternate, must be rejected as nonresponsive 
Bonds. (See Bonds, bid) 
Brand name or equal. (See Contracts, specifications, restrictive, par- 

ticular make) 
Buy American Act 

Price differential 

District of Columbia in awarding contract for frozen fish portions to 
low bidder who offered fish made from imported fish. blocks, processed 
at plant in U.S., at price more than 25 percent less than that offered 
by only all domestic bidder who was third low bidder, under invitation 
which specified only domestic product packed in U.S. and incorporated 
by reference Buy American Act., 10 U.S.C. 10a—10c, but did not define 
term “domestic”, is not required to observe price differential in excess 
of 6 percent or 12 percent factors prescribed for Federal executive 
agencies or pay higher price for product than such agencies would have 
paid under similar conditions and, therefore, award on basis of lowest 
acticin ic sisi tnt sis itkips eased dealin alain asada 
Competitive system 

Equal bidding basis for all bidders 

Unsolicited offer to reduce base bid for construction of hospital in State 
of Texas in amount of sales tax included in bid, offer that would make 
base bid, with alternatives, lowest bid submitted, where invitation was 
silent as to taxes and exemption certificates, and three out of five bidders 
volunteered sales tax information that was not considered in bid evalu- 
ation, was properly rejected, maintenance of full and open competition 
requiring that same consideration be given all bidders, which would 
permit two bidders who did not reveal amount of sales tax included in 
their bids to use arbitrary figure to qualify as low bidder, or could lead to 
“auctioning” situation among bidders by simple process of changing sales 
tax estimates; therefore, in absence of exemption certificate provision 
invitation, more equitable method of evaluating bids was on tax inclu- 
sive basis, holding successful bidder liable for tax__._.__._.-_------------ 

When invitation contains “brand name or equal” purchase description, 
not intended to be restrictive, that goes beyond make and model of brand 
name and specifies particular design features later determined to be non- 
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BIDS—Continued 

Competitive system—Continued 

Equal bidding basis for all bidders—Continued 
essential, equipment offered by low bidder that does not conform to 
special design features of specifications, even though eliminated, does 
not meet equal in “all material respects’ requirement of Federal Pro- 
curement Reg. 1—1.307.7(a), and contrary to nonrestrictive clause full 
and free competition consistent with needs of Govt. required by 41 U.S.C. 
253 (a) was precluded ; therefore, award should be canceled, and in read- 
vertising procurement - specifications should accurately reflect actual 
needs of Govt. to permit full and free competition by all bidders 

Evaluation factors determinability 

“Model job” method of evaluating few of most frequently used items of 
many items listed in invitation, bidders to submit prices for minimum 
quantities and on volume basis, where estimated quantities were omitted 
to avoid unbalanced bidding and lowest aggregate price is to be consid- 
ered lowest bid, contravenes requirements of 10 U.S.C. 2305 for full and 
free competition and invitation should be canceled, “model job” method 
of evaluation under which bidders are not advised fully as to bases upon 
which bids will be evaluated for award not meeting criteria contemplated 
by 36 Comp. Gen. 380 as to objectivity of bid evaluation, and although 
speculation involved in unbalanced bidding should be discouraged, use of 
“model job” method of evaluation will not per se eliminate such bidding, 
nor does fact that bidder is low on “model job” bid assure that award will 
be made to lowest aggregate bidder 

One bid received 

Fact that award to only firm that could supply legitimate needs of 
procuring agency was not made to low bidder does not violate competi- 
tive bidding statutes, even though other bidders could not submit respon- 
sive bids without changing their equipment to incorporate proprietary 
feature of successful bidder, there being no requirement to purchase 
equipment without intelligent reference to particular needs to be served, 
special needs of agency precluded purchasing nonconforming item offered 
at lower price, and neither do procurement regulations require use of 
inadequate Federal and Military Specifications, par. 1-1202(c), Armed 
Services Procurement Reg., providing for deviations from mandatory 
use of Federal Specifications, and par. 1-1202(d) for their revision to 
obviate repeated departures from specifications___.___.__.__._--_---------- 

Preservation of system’s integrity 

Bidding procedure for sale of National Forest timber in which each 
bidder offers to purchase timber involved at either administratively de- 
termined advertised price or some fixed percentage or amount in excess 
of next highest bid—procedure similar to bidding practices litigated and 
in which courts held that bids not complete in themselves are not bona 
fide valid bids—may not be approved for adoption in absence of prior 
congressional sanction, proposed bidding procedure introducing elements 
of chance and wagering which have no place in competitive bidding sys- 
tem designed to give all bidders equal rights, to secure to Govt. benefits 
which flow from competition, to prevent unjust favoritism in purchase 
or sale for public account, and to raise bar against collusion and fraud in 
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BIDS—Continued 


Competitive system—Continued 

Preservation of system’s integrity—Continued 

Bid bond naming principal different from company submitting bid 
is prima facie deficient, notwithstanding bidder is affiliate of company 
named in bond, and pursuant to sec. 1—-10.103-4, Federal Procurement 
Regs., rejection of bid as nonresponsive is required, and bidder and 
bid bond principal being separate corporate entities, bid bond deficiency 
may not be waived as minor technicality, as surety’s obligation to 
principal on bond may not be imputed to bidder, bond submitted with 
bid not obligating surety to pay debt of bidder, and, therefore, surety’s 
obligation under proposed contract would have to be established after 
bid opening, action which if permitted would tend to compromise in- 
tegrity of competitive bid system by making it possible for bidder to 
decide after bid opening whether or not to make his bid acceptable and, 
therefore, correction of bid bond may not be authorized____-_-------- 

Prices reduced to obtain award 

Govt.’s delay in identifying and associating discount offered on cus- 
todial services, which was received 2 full days in advance of bid opening 
from second low bidder and if it had been considered low bidder would 
have been displaced, requires cancellation of contract awarded to bidder 
no longer lowest responsible bidder and award on basis of including 
discount offer received in advance of bid opening as part of bid in deter- 
mining entitlement to award, advertising statutes requiring contracting 
officer to make award to lowest responsible bidder based upon all facts 
ee ee eee a nes 

Use of Government-owned equipment 

Under procurement readvertised when sufficient funds became avail- 
able for total procurement on single-year fixed-price basis, offer of low 
bidder, considered nonresponsive under canceled two-step multi-year 
procurement arrangement, to use special tooling utilized under other 
Govt. contracts and made available to it for proposed contract by letter 
approval does not meet “existing contract or agreement” requirement 
for use of special tooling contemplated by readvertised invitation, letter 
providing for use of Govt. facilities constituting nothing more than 
“concurrence” required by par. 13-402(a) (ii) (C), Armed Services Pro- 
curement Reg., and in addition failure of bidder to furnish acquisition 
costs for special tooling required by invitation renders low bid non- 
responsive, as data, necessary for elimination of competitive advantage 
resulting from free use of Govt. property, is material factor that affects 
evaluated bid price 
Evaluation 

Alternate bases 

Fiscal v. multi-year procurement 

Failure of low bidder to submit alternate bid on single year quantity 
for military requirements that are to be contracted for on multi-year 
basis in accordance with pars. 1-322.2(ii) and 1-322.3 of Armed Services 
Procurement Reg. which require, in multi-year procurements, sub- 
mission of price for first program year so that cost comparison be- 
tween one and multi-year procurements can be made, does not come 
under rule that, where bid covers entire work under one alternative, 
failure of bidder to submit alternate bid on another basis, does not re- 
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BIDS—Continued 
Evaluation—Continued 
Alternate bases—Continued 
Fiscal v. multi-year procurement—Continued 
quire rejection because failure to submit single year bid, which pre- 
vented cost comparison required by regulation having force and effect of 
law, cannot be considered minor deviation that can be waived and, 
therefore, low bid, without one year alternate, must be rejected as 
nonresponsive 
Amendment to invitation canceled 
Effect 
Upon cancellation of additive work required by amendment to invita- 
tion, contract award to be limited to work covered by base bid, fact that 
low bidder on basic work failed to quote price on additional work that 
had been contemplated, although acknowledging addenda, does not re- 
quire contract to be awarded to second low bidder on basis of having 
quoted price on additive, Govt. in canceling unnecessary additional 
work having exercised its right under invitation to waive bid infor- 
mality and to accept any item or combination of items, price of additive 
became immaterial and unnecessary in evaluating base bid and its 
omission by low bidder informality to be waived as not affecting price, 
quantity, or quality and as not resulting in unfair competition by per- 
mitting other than method of contract performance contemplated, or 
by evaluating bids on other than basis common to all bidders___-_----- 
Delivery provisions 
Guaranteed shipping weight 
Under invitation containing shipping destinations for only small 
portion of procurement, although all were known, and no packaging 
requirements or instructions, bidders to state guaranteed Maximum 
Shipping Weights and Dimensions and to absorb transportation costs 
for weight in excess of that guaranteed, pursuant to par. 2-—201(b) 
(xiii), Armed Services Procurement Reg. cogent reasons exist to reject 
all bids, need to determine transportation costs due to small price 
difference between only two bids technically qualifying and difficulty of 
evaluating transportation factor without knowledge of special packag- 
ing not having been anticipated, and more realistic method of evaluating 
transportation costs being needed, low bid having been rejected for 
failing to guarantee dimensions and weights, even though information 
provided no assistance in determining costs or in evaluating bid, and 
second low bidder’s guarantee failing to provide enforcement obliga- 
tion, readvertisement of procurement is justified____.__.___.___._-__--_-- 
Propriety of evaluation 
Cancellation of contract which was awarded to second low bidder on 
basis of erroneous evaluation of freight charges by Govt. but which will 
result in lower actual cost to Govt. by reason of new freight rate filed 
after award than if bids had been properly evaluated and award made to 
low bidder in first instance would not be in best interest of Govt. in 
view of increased cost and fact that contractor has incurred substantial 
expenses toward completion of contract 
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BIDS—Continued 
Evaluation—Continued 
Discount provisions 
Effect of bid modification 
Govt.’s delay in identifying and associating discount offered on 
custodial services, which was received 2 full days in advance of bid 
opening from second low bidder and if it had been considered low 
bidder would have been displaced, requires cancellation of contract 
awarded to bidder no longer lowest responsible bidder and award on 
basis of including discount offer received in advance of bid opening as 
part of bid in determining entitlement to award, advertising statutes 
requiring contracting officer to make award to lowest responsible bidder 
based upon all facts and circumstances involved 
Government equipment, etc. 
“No-Charge” bid contrary to invitation 
Bid predicated on rent-free use of Govt-owned facilities in response to 
invitation providing for evaluation of bids on basis of use agreement 
consummated prior to bid opening date for payment of fair rental value 
for use of special tooling and/or facilities is nonresponsive bid that may 
not be cured through explanations of intent after bid opening to prej- 
udice of competitive bidding system, and although bidder’s facilities con- 
tract permitted payment of rent, bid submitted on “no-charge” basis for 
use of Govt. facilities, inconsistent with terms of invitation prescribing 
that pertinent evaluation factor is obligation of bidder to incur rental 
charges for use of Govt. property, deviating from invitation may not be 
evaluated on basis of including after bid opening competitive equaliza- 
tion factor of rental charge in bid price 
Rental evaluation determination 
Separate facilities contract 
Under invitation for bids providing for inclusion of rent when bidder 
plans to use Govt. property subject to separate facilities contract and 
warning that no charge basis bid would be considered nonresponsive, 
statement in bid that prices included 114 percent of acquisition cost of 
property for facility rental does not qualify that bid by limiting rental 
rate to 114 percent irrespective of modernization or increase in quantity 
of equipment and bid is responsive bid, statement being advisory that 
bidder expected to incur rental cost, anticipated cost has no bearing on 
evaluation of bids for award of competitively advertised fixed-price con- 
tract under invitation providing that rent-free use of facilities would 
render bid nonresponsive 
Method of evaluation defective 
“Model job” 

Model job” method of evaluating few of most frequently used items 
of many items listed in invitation, bidders to submit prices for minimum 
quantities and on volume basis,where estimated quantities were omitted 
to avoid unbalanced bidding and lowest aggregate price is to be con- 
sidered lowest bid, contravenes requirements of 10 U.S.C. 2305 for full 
and free competition and invitation should be canceled, “model job” 
method of evaluation under which bidders are not advised fully as to 
bases upon which bids will be evaluated for award not meeting criteria 
contemplated by 36 Comp. Gen. 380 as to objectivity of bid evaluation, 
and although speculation involved in unbalanced bidding should be dis- 
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BIDs—Continued 

Evaluation—Continued 

Method of evaluation defective—Continued 

“Model job”—Continued 

couraged, use of “model job” method of evaluation will not per se elimi- 
nate such bidding, nor does fact that bidder is low on “model job” bid 
assure that award will be made to lowest aggregate bidder 

Options 

Additional quantities 
Limitations 

Bidder who submits lowest unit prices on basic bid, as well as on option 
quantities, which were not to be considered in bid evaluation, and who, 
after bid opening, offers to reduce prices bid on option quantities because 
invitation required that option prices not exceed basic unit prices has 
not submitted bid that would make acceptance prejudicial to other bid- 
ders by higher price bid on option quantities and, therefore, deviation 
may be regarded as immaterial and award made on basis of same price 
for option quantities as for basic bid 

Qualified bids. (See Bids, qualified) 

Tax inclusion or exclusion 

Unsolicited offer to reduce base bid for construction of hospital in 
State of Texas in amount of sales tax included in bid, offer that would 
make base bid, with alternatives, lowest bid submitted, where invitation 
was silent as to taxes and exemption certificates, and three out of five 
bidders volunteered sales tax information that was not considered in 
bid evaluation, was properly rejected, maintenance of full and open com- 
petition requiring that same consideration be given all bidders, which 
would permit two bidders who did not reveal amount of sales tax in- 
cluded in their bids to use arbitrary figure to qualify as low bidder, or 
could lead to “auctioning” situation among bidders by simple process of 
changing sales tax estimates; therefore, in absence of exemption cer- 
tificate provision in invitation, more equitable method of evaluating 
bids was on tax inclusive basis, holding successful bidder liable for tax__ 
Failure to furnish something required. (See Contracts, specifications, 

failure to furnish something required) 
Federal specifications. (See Contracts, specifications, Federal specifica- 

tions) 
Government equipment, etc. 

Equalization of competitive advantage 

Award of contract negotiated in accordance with par. 3—805.1, Armed 
Services Procurement Reg., to bidder who offered lowest price based on 
inclusion, to eliminate any competitive advantage, of estimated rental 
value of Govt. facilities to be used, pursuant to par. 13-407 of regulation, 
notwithstanding bidder in evaluation of bids as provided by Request for 
Proposals had not received highest combined point score on technical and 
management factors, resulted in valid and binding contractual obligation, 
proposal of successful bidder essentially equaling that of bidder receiving 
highest point score, and other than technical and management factors 
being for consideration, and rent charged bidders for use of Govt. 
property is prima facie evidence that facilities were not equal in value__ 
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Government property 
Evaluation 
Use authorization 
Under procurement readvertised when sufficient funds became avail- 
able for total procurement on single-year fixed-price basis, offer of low 
bidder, considered nonresponsive under canceled two-step multi-year 
procurement arrangement, to use special tooling utilized under other 
Govt. contracts and made available to it for proposed contract by letter 
approval does not meet “existing contract or agreement” requirement for 
use of special tooling contemplated by readvertised invitation, letter 
providing for use of Govt. facilities constituting nothing more than 
“concurrence” required by par. 13-402(a)(ii)(C), Armed Services 
Procurement Reg., and in addition failure of bidder to furnish acquisi- 
tion costs for special tooling required by invitation renders low bid 
nonresponsive, as data, necessary for elimination of competitive advan- 
tage resulting from free use of Govt. property, is material factor that 
affects evaluated bid price 
Informalities waived 
Failure to furnish something required. (See Contracts, specifications, 
failure to furnish something required) 
Late 
Modification 
Agency mishandling 
Govt.’s delay in identifying and associating discount offered on cus- 
todial services, which was received 2 full days in advance of bid opening 
from second low bidder and if it had been considered low bidder would 
have been displaced, requires cancellation of contract awarded to bidder 
no longer lowest responsible bidder and award on basis of including dis- 
count offer received in advance of bid opening as part of bid in determin- 
ing entitlement to award, advertising statutes requiring contracting 
officer to make award to lowest responsible bidder based upon all facts 
and circumstances involved 
Time ambiguity 
To permit consideration of downward modification of low bid received 
after time set for receipt of bids and modifications but prior to bid 
opening under invitation containing conflicting instructions as to time 
modifications could be considered would not only be unfair to other 
bidders but, because of ambiguity, Govt. has not received benefits of full 
and free competition and, therefore, invitation should be canceled 
Mistakes 
Allegation after award. (See Contracts, mistakes) 
Patents, etc., item 
Indemnity clause exception 
Exception taken by low bidder to patent indemnity clause of invitation 
evidencing clause was unacceptable to bidder is not merely “request” 
to delete clause from contract to be awarded but is condition to accept- 
ance of contract that qualified bid, and rejection of nonresponsive bid 
was justified, precise meaning of word “request”, which in its ordinary 
sense is precatory and not mandatory, depending on circumstances in 
which used, having been stated as part of bid it is tantamount to re- 
quirement bidder could exact under any resulting contract; therefore, 
in absence of clearly expressed intent to accept contract subject to patent 
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BIDS—Continued 

Patents, etc., item—Continued 

Indemnity clause exception—Centinued 
indemnity clause, exception is not expression of preference, but is bid 
qualification affecting price of bid and giving low bidder advantage 
over other bidders, and contracting officer is not authorized to waive as 
minor deviation deletion of patent indemnity clause intended to protect 
Govt. from risk of patent infringement 

Subcontracts. (See Contracts, subcontract, bid shopping) 
Prices : 

Reduction to obtain award 

Unsolicited offer to reduce base bid for: construction of hospital in 
State of Texas in amount of sales tax included in bid, offer that would 
make base bid, with alternatives, lowest bid submitted, where invitation 
was silent as to taxes and exemption certificates, and three out of five 
bidders volunteered sales tax information that was not considered in 
bid evaluation, was properly rejected, maintenance of full and open 
competition requiring that same consideration be given all bidders, which 
would permit two bidders who did not reveal amount of sales tax included 
in their bids to use arbitrary figure to qualify as low bidder, or could 
lead to “auctioning” situation among bidders by simple process of 
changing sales tax estimates; therefore, in absence of exemption cer- 
tificate provision in invitation, more equitable method of evaluating bids 
was on tax inclusive basis, holding successful bidder liable for tax 
Qualified 

Acceptance of bid erroneous 

Acceptance of low bid, priced slightly below Govt.’s estimate and 
greatly out of line with other bids received, on basis of bid form alone 
rather than on basis of bid form as qualified by accompanying letter, 
overlooked in evaluation of bid, did not result in valid contract, notice 
of acceptance of bid having been sent under erroneous assumption bid 
was in compliance with advertised specifications, whereas bidder did 
not intend to and did not submit bid in accordance with advertised specifi- 
cations, and contracting officer did not intend to and lacked authority 
to accept bid not in accordance with advertised specifications, and no 
contract resulting absent meeting of minds, purported contract should 
be canceled as administratively recommended___._-.--.-------------- 
Specifications. (See Contracts, specifications) 
Tie. (See Contracts, awards, equal or tie bids) 
Unbalanced 

Elimination 

“Model job” method of evaluating few of most frequently used items of 
many items listed in invitation, bidders to submit prices for minimum 
quantities and on volume basis, where estimated quantities were omitted 
to avoid unbalanced bidding and lowest aggregate price is to be con- 
sidered lowest bid, contravenes requirements of 10 U.S.C. 2305 for full 
and free competition and invitation should be canceled, “model job” 
method of evaluation under which bidders are not advised fully as to 
bases upon which bids will be evaluated for award not meeting criteria 
contemplated by 36 Comp. Gen. 380 as to objectivity of bid evaluation, 
and although speculation involved in unbalanced bidding should be dis- 
couraged, use of “model job” method of evaluation will not per se elim- 
inate such bidding, nor does fact that bidder is low on “model job” bid 
assure that award will be made to lowest aggregate bidder 
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Bid 

Principal not bidder 

Bid bond naming principal different from company submitting bid 
is prima facie deficient, notwithstanding bidder is affiliate of company 
named in bond, and pursuant to sec. 1-10.103-4, Federal Procurement 
Regs., rejection of bid as nonresponsive is required, and bidder and bid 
bond principal being separate corporate entities, bid bond deficiency 
may not be waived as minor technicality, as surety’s obligation to princi- 
pal on bond may not be imputed to bidder, bond submitted with bid not 
obligating surety to pay debt of bidder, and, therefore, surety’s obligation 
under proposed contract would have to be established after bid opening, 
action which if permitted would tend to compromise integrity of com- 
petitive bid system by making it possible for bidder to decide after bid 
opening whether or not to make his bid acceptable and, therefore, cor- 
rection of bid bond may not be authorized_______-_------------------ 
Government employees 

Employee acting for two agencies 

Certifying officer of Department of Health, Education, and Welfare 
(HEW) who is designated to certify vouchers chargeable to appropria- 
tions of Agency for International Development (AID) for interagency 
services may not have original bond, which relates specifically to func- 
tions as employee of HEW, regarded as sufficient under sec. 2 of act of 
Dec. 29, 1941, 31 U.S.C. 82b, with respect to AID certifications, and, 
therefore, certifying officer must be covered by bond covering AID 
functions 


BUY AMERICAN ACT 


Bids. (See Bids, Buy American Act) 


CENTRAL INTELLIGENCE AGENCY 


Director 
Compensation. (See Compensation, double, concurrent military retired 
and civilian service pay, Central Intelligence Agency Director) 


CERTIFYING OFFICERS 


Responsibility 

Interagency services 

Certifying officers of Dept. of Health, Education, and Welfare (HEW) 
who are designated by Agency for International Development (AID) 
under subdelegation of authority to certify vouchers chargeable to AID 
appropriations for services performed by HEW for AID may have 
such designations regarded as operating as appointments to AID for 
limited purposes for compliance with provisions of sec. 1 of act of 
Dec. 29, 1941, 31 U.S.C. 82b, which require that certifying officers be 
employees of agency whose funds are disbursed on basis that desig- 
nation was made under authority stemming from Secretary of State 
to appoint and to revoke appointments of certifying officers_____----- 

Certifying officer of Department of Health, Education, and Welfare 
(HEW) who is designated to certify vouchers chargeable to appro- 
priations of Agency for International Development (AID) for inter- 
agency services may not have original bond, which relates specifically 
to functions as employee of HEW, regarded as sufficient under sec. 2 
of the act of Dec. 29, 1941, 31 U.S.C. 82b, with respect to AID certifi- 
cations, and, therefore, certifying officer must be covered by bond cover- 
ing AID functions 
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Responsibility—Continued 

Interagency services—Continued 

When employees of Dept. of State in overseas areas as part of regular 
duties perform certifying and disbursing functions for Dept. of Defense, 
and charge disbursements directly to military appropriations, account 
separately for transactions, and forward accounts, including original 
vouchers and supporting papers, to Dept. of Defense for audit and settle- 
ment by GAO, functions do not come under jurisdiction of Dept. of 
Defense within meaning of sec. 4, act of Dec. 29, 1941 (31 U.S.C. 82e), 
which excludes disbursing functions under jurisdiction of War Dept. 
from protection of disbursing and certifying officers act, and upon 
designation of bonded certifying officers of Dept. of State to certify 
payments chargeable to military appropriations, U.S. disbursing and 
certifying officers of Dept. of State will be entitled to benefits and pro- 
tection of act for Dept. of Defense disbursements_____--_--.----------- 


CHECKS 


Payees 

Certificates of existence 

Military retired pay 

Requirement to obtain reports of existence prior to release of retired 
pay checks, when checks are made payable to third party for member 
who is mentally incompetent, sent to foreign address, or mailed to third 
person for negotiation under power of attorney, resulting in delayed 
release of checks, disruption of mechanized operations, and increased 
expenses, procedure may be simplified and reports of existence obtained 
on “one month behind basis”, advantage to be gained in permitting 
checks to be mailed at end of each month, followed by receipt of report 
verifying retired member’s existence, outweighing possible risk of 
one month’s overpayment of retired pay 
Travelers 

Costs in connection with official travel 

Military personnel. (See Travel Expenses, military personnel, 
travelers checks, reimbursement) 

CIVIL SERVICE COMMISSION 
Jurisdiction 

Compensation matters 

Although whether reduction in compensation resulting from transfer 
of building maintenance employees from Dept. of Army to Post Office 
Dept. constitutes “adverse action” within purview of sec. 14, Veterans 
Preference Act, 5 U.S.C. 863, is not matter within jurisdiction of Comp- 
troller General, question of rate of compensation to which employees 
would be entitled after transfer to Postal Service depends upon interpre- 
tation of postal pay statutes rather than Veterans Preference Act and, is, 
therefore, matter for decision by Comptroller General_____.---------- 

Court directive in Caputo v, Ailes, U.S.D.C. (N.Y.) No. 64-C-118, re- 
manding to Civil Service Commission matter of entitlement of certain 
postal field service employees to additional compensation under 39 U.S.C. 
3551, incident to reduction in salary upon transfer of building mainte- 
nance functions from Dept. of Army to Post Office Dept., is tantamount 
to extending by judicial decree statutory jurisdiction of Civil Service 
Commission to matters of interpretation of postal pay statutes which is 
for decision by Comptroller General and, therefore, appeal of courts 
action should be taken 
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Barred 

Statutes of limitation. (See Statutes of Limitation, claims) 
Doubtful 

Accounting officers rule 

Although sale of tobacco at cleanup auction, after close of regular 
auction season for price support eligibility, on day when warehousemen 
had been advised to suspend price support operations due to temporary 
unavailability of funds might not impose any liability on Commodity 
Credit Corporation for price support, in view of fact that producers 
complied with law and regulations at cleanup sale and nominal amount 
involved, settlement of tobacco producers’ claims will not be subject to 
legal objection from funds subsequently made available for tobacco 
False. (See Fraud, false claims) 
Statutes of limitation. (See Statutes of Limitation, claims) 
Transportation 

Statutes of limitation. (See Statutes of Limitation, claims, trans- 

portation) 





COAST GUARD 


Commissioned personnel 
“Extra numbers” officers 
Rear admirals entitlement to pay of upper half 
Coast Guard officers serving on active duty as “extra numbers” in 
grade of rear admiral under authority of 14 U.S.C. 432 and 483 who are 
specifically excluded, pursuant to 14 U.S.C. 42(e), in determining au- 
thorized strength of that grade are, nevertheless, entitled to receive ac- 
tive duty basic pay of rear admiral of upper half in order of their 
seniority in grade, in view of unqualified provision of 37 U.S.C. 202(f) 
that one-half the number of officers on active list of rear admirals are 
entitled to basic pay of rear admiral of upper half, extra numbers officers 
are considered rear admirals within meaning of 37 U.S.C. 202(f) and 
should be included in determining number of rear admirals on active list 
of Coast Guard entitled to receive basic pay of upper half 


COMMISSIONERS 


United States 
Fees 

Additional 
Preliminary proceedings requiring more than one hearing 
Where it was necessary for defendant to be presented twice before 
U.S. commissioner incident to being charged by alcohol and tobacco 
tax agents with numerous violations of criminal code, commissioner is 
not entitled to additional fee for holding second hearing, 28 U.S.C. 
633(3) providing that prescribed fee for preliminary hearing covers all 
services rendered after presentation of accused, and nothing in legisla- 
tive history indicating second hearing is regarded as separate case re- 
quiring payment of additional fee, and while particular case might be 
more burdensome than another, over period of calendar year commis- 
sioner would on average be adequately compensated for his services__-_ 
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Demotions. (See Compensation, downgrading) 
Double 
Additional employment 
Forty-hour week limitation 
Employee who, incident to holding two intermittent positions with 
compensation at different hourly rates, works aggregate of more than 40 
hours plus overtime in one position during week is not limited by sec. 
301(a), Dual Compensation Act, 5 U.S.C. 3105, which restricts to 40 
number of hours of basic compensation employee may be paid in one 
week when he has more than one position, to compensation for first 
40 hours of work, but employee should be paid maximum basic compensa- 
tion benefits, regardless of sequence in which different rates are earned 
and regardless of overtime compensation, and since restriction is on 
receipt of basic compensation and not upon overtime compensation, 
employee does not have to receive compensation for all basic 40 hours 
in one position to qualify for overtime in that position when in fact he 
worked more than 40 hours in such position-__-_---__--_------------- 
Concurrent military retired and civilian service pay 
Central Intelligence Agency Director 
Compensation provisions applicable to retired commissioned officer 
who is appointed Director of Central Intelligence Agency (CIA) in sec. 
102(b) (2), National Security Act of 1947, 50 U.S.C. 403(b) (2), which 
permits officer to receive retired pay and civilian compensation that 
exceeds retired pay, and provisions in sec. 201(a), Dual Compensation 
Act, 5 U.S.C. 3102, which permit retired officer holding civilian position 
to receive his full civilian salary but reduced retired pay in accordance 
with specific formula are clearly inconsistent and, therefore, under sec. 
402(b), Dual Compensation Act, civilian compensation and retired 
pay provisions for Director of CIA in National Security Act of 1947 are 
no longer in effect and compensation and retired pay benefits for Director 
are governed by sec. 201, Dual Compensation Act 
Consultants 
Regular commissioned Air Force officer retired under 10 U.S.C. 8911 
for length of service who worked as consultant for 9 days on when- 
actually-employed basis although exempt from Dual Employment Act 
of 1894, holds civilian office or position within meaning of sec. 212(a), 
Economy Act of 1932, as amended, and notwithstanding compensation he 
received as consultant was paid by him to private Foundation employing 
him on full-time salary basis, his retired pay was properly withheld for 
each day he was employed by Govt., no privity of contract existing be- 
tween Govt. and Foundation concerning officer’s personal services, 
payments he received are not exempt from dual compensation restrictions 
OO alee tctbidtac tha ticisak beac epistahon tenes ita cineca menace ee aera 
Disability retirement 
Enlisted men 
Although permanent enlisted member serving on active duty in tem- 
porary officer grade at time he is granted disability retired pay is retired 
not in permanent enlisted grade and status but in temporary officer 
grade and status, Army and Air Force enlisted members who pursuant 
to 10 U.S.C. 3441 and 8441 may not be given temporary appointments 
as officers in Regular service upon retirement for disability in higher 
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Double—Continued 
Concurrent military retired and civilian service pay—Continued 
Disability retirement—Continued 
Enlisted men—Continued 
temporary grade do not become retired officers of Regular component 
and having retained enlisted status they are not subject to limitation 
in sec. 201, Dual Compensation Act, establishing reduced retired pay 
formula for retired Regular officers holding civilian office in Federal 
Oy is cist dactiestinitinnaibaitntinmmap iba ibnmnibn mama 
Members of uniformed services holding no status other than perma- 
nent enlisted status who at some time in their military careers had 
served satisfactorily under temporary officer appointments, upon dis- 
ability retirement under 10 U.S.C. Ch. 61 are not subject to sec 201 of 
Dual Compensation Act, restricting amount of retired pay they may 
receive while holding civilian office under Federal Govt. in absence of 
court decision that they were retired in status of officer of Regular com- 
ponent, and enlisted men placed on retired list with grade which is 
equivalent to temporary officer grade in Regular service are entitled to 
retired pay computed on pay authorized for higher temporary grade 
without reduction by reason of civilian employment__-_-_- ....-..------ 
Regular officers 
Regular officers retired for disability not incurred in combat or 
caused by instrumentality of war during period of war and exempt 
under Dual Employment Act of 1894, as amended (5 U.S.C. 62), even 
though subject to dual compensation restriction in sec. 212 of act of 
June 30, 1932 (5 U.S.C. 59a), who are not expressly exempt from 
limitation in sec. 201, Dual Compensation Act, are subject to reduction 
in retired pay while employed by Federal Govt. in civilian position_-__- 
Coast Guard enlisted members who at time of disability retirement 
under 10 U.S.C. Ch. 10 are serving on active duty under temporary 
appointments in Regular service pursuant to 14 U.S.C. 226, 302, 435, 
and 436, are regarded as retired officers of Regular component and when 
employed in civilian position under Federal Govt. are subject to re 
duction in retired pay prescribed by sec. 201 of Dual Compensation Act_-_ 
Temporary officer status 
Navy and Marine Corps permanent enlisted members retired for 
physical disability while serving on active duty in temporary officer 
status in Regular service having been retired in temporary officer 
status are retired officers of Regular component subject to limitation 
in sec. 201 of Dual Compensation Act, which restricts amount of re- 
tired pay that may be paid to “retired officer of any regular component 
of the uniformed services” while holding civilian office under Federal 
Election of status under the Dual Compensation Act 
Effective date 
Effective date of timely status election under subsec. 201(f) of Dual 
Compensation Act of Aug. 19, 1964 by retired officer employed on Nov. 30, 
1964 in civilian position is Dec. 1, 1964, effective date of subsection, and 
not date election is filed with department concerned, or any date selected 
by retired officer between Dec. 1, 1964 and Mar. 1, 1965, expiration date of 
90-day period provided for filing election with department concerned, 
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COMPENSATION—Continued 
Double—Continued 
Concurrent military retired and civilian service pay—Continued 
Election of status under the Dual Compensation Act—Continued 
Effective date—Continued 
1964 act neither expressly nor impliedly authorizing retired officer to 
select date on which his election will become effective, and right of offi- 
cer to make election being dependent on his civilian status at close of 
business on Nov. 30, 1964, election filed prior to Dec. 1, 1964 would be 
Filing of election 
Dual Compensation Act of Aug. 19, 1964 prescribing that status elec- 
tion of retired officer employed on Nov. 30, 1964 in civilian position 
“shall be filed with the department concerned” not later than ninetieth 
day after effective date of subsec. 201(f)—Dec. 1, 1964—election to be 
timely filed must be received by department concerned on or before 
Mar. 1, 
Enlisted members advanced on retired list to commissioned rank 
Retired in enlisted status 
Enlisted members of uniformed services advanced on retired list to 
officer grade under specific provision of law authorizing advancement for 
satisfactory service in higher temporary grade who do not hold office 
within meaning of Dual Employment Act of 1894 (5 U.S.C. 62), because 
while their retired pay is computed on pay of officer grade to which ad 
vanced they were retired in enlisted status, upon repeal of 1894 act by 
Dual Compensation Act, effective Dec. 1, 1964, having been retired in en- 
listed status they do not become subject to limitation in sec. 201 of 1964 
act, establishing reduced retired pay formula for retired Regular officers 
while holding civilian office under Federal Govt. ; however, should mem- 
bers serve on active duty after retirement as officers, upon re-retirement 
as officers they may not remain exempt from limitation 
Enlisted members retired in temporary commissioned grade 
Navy and Marine Corps enlisted members given temporary appoint- 
ments as officers in Regular Navy and Regular Marine Corps pursuant 
to 10 U.S.C. 5596 and 5597, and retired in temporary officer status under 
authority of sec. 6 of act of Feb. 21, 1946, as amended (10 U.S.C. 6823), 
are subject to retired pay reduction provision of sec. 201 of Dual Com- 
pensation Act while holding civilian office in Federal Govt., retirement 
under 1946 act having been authorized only by virtue of service in tempo- 
rary officer status, members are not entitled as retired officers to exemp- 
tion in sees. 5596 (f) and 5597(h), providing that temporary appointments 
do not change permanent status of members or abridge rights and 


Although permanent enlisted member serving on active duty in tem- 
porary officer grade at time he is granted disability retired pay is retired 
not in permanent enlisted grade and status but in temporary officer grade 
and status, Army and Air Force enlisted members who pursuant to 10 
U.S.C. 3441 and 8441 may not be given temporary appointments as officers 
in Regular service upon retirement for disability in higher temporary 
grade do not become retired officers of Regular component and having 
retained enlisted. status they are not subject to limitation in sec. 201, 
Dual Compensation Act, establishing reduced retired pay formula for 
retired Regular officers holding civilian office in Federal Govt 








862 INDEX DIGEST 


COMPENSATION—Continued 


Double—Continued 
Concurrent military retired and civilian service pay—Continued 


Enlisted members retired in temporary commissioned grade—Con. 


Navy and Marine Corps permanent enlisted members retired for 
physical disability while serving on active duty in temporary officer 
status in Regular service having been retired in temporary officer status 
are retired officers of Regular component subject to limitation in sec. 
201 of Dual Compensation Act, which restricts amount of retired pay 
that may be paid to “retired officer of any regular component of the 
uniformed services” while holding civilian office under Federal Govt_- 

Members of uniformed services holding no status other than perma- 
nent enlisted status who at some time in their military careers had 
served satisfactorily under temporary officer appointments, upon dis- 
ability retirement under 10 U.S.C. Ch. 61 are not subject to sec. 201 of 
Dual Compensation Act, restricting amount of retired pay they may 
receive while holding civilian office under Federal Govt. in absence of 
court decision that they were retired in status of officer of Regular com- 
ponent, and enlisted men placed on retired list with grade which is 
equivalent to temporary officer grade in Regular service are entitled 
to retired pay computed on pay authorized for higher temporary grade 
without reduction by reason of civilian employment___--------------- 

Exemptions 
Retroactive 

Retired status of military officer employed in civilian position fol- 
lowing retirement on Feb. 24, 1962 for disability under 10 U.S.C. 1201 
and 1372, while serving in temporary grade of major in Army of U.S. 
without component under appointment made pursuant to sec. 515(c), 
Officer Personnel Act of 1947, grade that he held in U.S. Reserve, comes 
within scope of sec. 201(g), Dual Compensation Act, approved Aug. 19, 
1964, and officer having been retired prior to effective date prescribed 
by sec. 403(a) is not subject after retirement to restrictions imposed 
by 5 U.S.C. 59a on concurrent receipt of civilian compensation and re- 
tired pay, sec. 201(g) effective Aug. 19, 1964 pursuant to sec. 403(b)— 
act as whole being effective Dec. 1, 1964, as prescribed by sec. 403(a)— 
providing for retroactive application of exemption to 5 U.S.C. 59a re- 
strictions to any period following retirement_____________-~- iiiteicihincdivleale 

Inconsistent laws 

Compensation provisions applicable to retired commissioned officer 
who is appointed Director of Central Intelligence Agency (CIA) in sec. 
102(b) (2), National Security Act of 1947, 50 U.S.C. 403(b) (2), which 
permits officer to receive retired pay and civilian compensation that 
exceeds retired pay, and provisions in sec. 201(a), Dual Compensation 
Act, 5 U.S.C. 3102, which permit retired officer holding civilian position 
to receive his full civilian salary but reduced retired pay in accordance 
with specific formula are clearly inconsistent and, therefore, under sec. 
402(b), Dual Compensation Act, civilian compensation and retired 
pay provisions for Director of CIA in National Security Act of 1947 
are no longer in effect and compensation and retired pay benefits for 
Director are governed by sec. 201, Dual Compensation Act__-_-.-_---- 
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COMPENSATION—Continued 
Double—Continued 
Concurrent military retired and civilian service pay—Continued 
Leave-without-pay from civilian employment 
When retired Regular officer whose retired pay under sec. 201(a) 
of Dual Compensation Act, approved Aug. 19, 1964, is subject to reduc- 
tion by reason of full-time civilian employment is in leave-without-pay 
status from civilian position, no deduction in retired pay is required 
for any day officer is in leave-without-pay status for entire day and 
receives no pay for that day, leave-without-pay period not having 
constituted factor for consideration in determining applicability of 
dual compensation limitation prescribed in sec. 212 of Economy Act 
of 1982, 5 U.S.C. 59a, and nothing in legislative history of 1964 act 
evidencing intent to withhold retired or retirement pay for any period 
officer or employee on full-time basis is in nonpay status in civilian 
employment 
Maximum limitation 
Calendar year basis 
Retired Regular officer of uniformed services who earns combination 
of annual civilian and retired pay at rate in excess of $10,000 limitation 
prescribed in sec. 212 of Economy Act, 5 U.S.C. 59a, prior to Dec. 1, 1964, 
effective date of Dual Compensation Act, which repealed sec. 212, is 
subject to appropriate reduction in retired pay for period Jan. 1 to 
Nov. 30, 1964, and as it is impossible to give literal effect to Schuyler 
(148 Ct. Cl. 479) and Dellinger (157 Ct. Cl. 471) cases establishing rule 
that calendar year is appropriate period for applying required reduction, 
adjustment in harmony with those cases would be to apply civilian 
employment income received through Nov. 30, 1964, plus retired pay 
entitlement through that date to eleven-twelfths of $10,000 limitation 
authorized to be earned in calendar year_______----____-------------- 266 
Salary nonretention effect 
Regular commissioned Air Force officer retired under 10 U.S.C. 8911 
for length of service who worked as consultant for 9 days on when- 
actually-employed basis although exempt from Dual Employment Act 
of 1894, holds civilian office or position within meaning of sec. 212(a), 
Economy Act of 1932, as amended, and notwithstanding compensation he 
received as consultant was paid by him to private Foundation employing 
him on full-time salary basis, his retired pay was properly withheld for 
each day he was employed by Govt., no privity of contract existing be- 
tween Govt. and Foundation concerning officer’s personal services, 
payments he received are not exempt from dual compensation restric- 
RI I CO i facing siting seiacic eccnaritbiahciacas dale ne teed 332 
Exemptions 
Dual Compensation Act 
Effective date 
Retired status of military officer employed in civilian position follow- 
ing retirement on Feb. 24, 1962 for disability under 10 U.S.C. 1201 and 
1372, while serving in temporary grade of major in Army of U.S. with- 
out component under appointment made pursuant to sec. 515(c), Officer 
Personnel Act of 1947, grade that he held in U.S. Reserve, comes within 
scope of sec. 201(g), Dual Compensation Act, approved Aug. 19, 1964, 
and officer having been retired prior to effective date prescribed by sec. 
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COMPENSATION—Continued Page 
Double—Continued 
Exemptions—Continued 
Dual Compensation Act—Continued 
Effective date—Continued 
403(a) is not subject after retirement to restrictions imposed by 5 
U.S.C. 59a on concurrent receipt of civilian compensation and retired 
pay, sec. 201(g) effective Aug. 19, 1964 pursuant to sec. 403(b)—act as 
whole being effective Dec. 1, 1964, as prescribed by sec. 403 (a) —providing 
for retroactive application of exemption to 5 U.S.C. 59a restrictions to 
iin inch tk ckiicidectcneviadieedtnccue 119 
Effective date of status election 
Effective date of timely status election under subsec. 201(f) of Dual 
Compensation Act of Aug. 19, 1964, by retired officer employed on Nov. 30, 
1964 in civilian position is Dec. 1, 1964, effective date of subsection, and 
not date election is filed with department concerned, or any date selected 
by retired officer between Dec. 1, 1964 and Mar. 1, 1965, expiration date 
of 90-day period provided for filing election with department concerned, 
1964 act neither expressly nor impliedly authorizing retired officer to 
select date on which his election will become effective, and right of officer 
to make election being dependent on his civilian status at close of busi- 
ness on Nov. 30, 1964, election filed prior to Dec. 1, 1964 would be 
UN dic a i aha cae baal eninge 186 
Filing of status election 
Dual Compensation Act of Aug. 19, 1964 prescribing that status elec- 
tion of retired officer employed on Nov. 30, 1964 in civilian position “shall 
be filed with the department concerned” not later than ninetieth day after 
effective date of subsec. 201 (f)—Dec. 1, 1964—election to be timely filed 
must be received by department concerned on or before Mar. 1, 1965_._-__ 186 
Temporary, part-time, etc., employment 
When retired Regular officer is employed temporarily before Dec. 1, 
1964, effective date of Dual Compensation Act, approved Aug. 19, 1964, 
and employment extends beyond that date, beginning date for computa- 
tion of first 30-day exemption period of employment provided under sec. 
201(c) of act from reduction im retired or retirement pay applies to first 
30 days for which employee receives salary after Nov. 30, 1964________--_ 266 
Holding two offices 
Military officer in excess leave status 
Officer of Regular Army who while in excess leave program attending 
law schoul accepts temporary appointment as special policeman in Li- 
brary of Congress under 2 U.S.C. 167 is regarded as having position 
which is created by statute with prescribed duties and which requires 
some exercise of sovereign powers so that such position is considered 
as “civil office” within civil office prohibition under 10 U.S.C. 3544(b), 
regardless of temporary nature of appointment, and, therefore, officer 
not only forfeits his Regular Army Commission but also loses his 
entitlement to pay and allowances upon recall to active duty on termi- 
en re INN Ns ik. hs ets Fe wan ictal rh Odiratidawmmanni 830 
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- COMPENSATION—Continued Page 
Double—Continued 
Source of compensation 
Attorneys representing indigent defendants 
Private attorneys who are appointed by courts pursuant to Criminal 
Justice Act of 1964, 18 U.S.C. 3006A, to represent indigent defendants 
and who receive compensation for such services may not have such serv- 
ices which are rendered to defendant regarded as services to U.S. or as 
establishing employer-employee relationship with Govt. so as to bring 
individuals within concept of holding civilian office and, therefore, Dual 
Compensation Act is not for application _._.___._-___------------------ 605 
Downgrading 
During retroactive period of salary increase act 
Employee who upon being downgraded at own request from GS-16, 
step 4, at $17,500 per annum to GS-15 prior to enactment of Govt. Em- 
ployees Salary Reform Act of 1964, approved Aug. 14, 1964, is placed in 
step 5, GS-15, at $17,725 per annum, $17,500 rate falling between steps 4 
and 5 of GS-15, is entitled to salary adjustment as though he actually 
had been in grade GS-16, step 4, on July 5, 1964, first day of first pay 
period prescribed by act, and in receipt of $20,900 per annum at time of 
downgrading, and although act is silent as to downgrading or demotion 
actions occurring during retroactive period, new salary schedule is for 
application and employee’s salary should be adjusted to GS-16, step 4, 
at $20,900, from effective date of act until date of downgrading, and to 
GS-15, step 9, at $21,020 per annum thereafter___________------------- 171 
Saved compensation 
Excepted positions 
Federal employee who, while in “status quo” situation after his ap- 
pointment to excepted position is changed to competitive position, is 
reduced in grade is regarded as having his “status quo” employment con- 
tinuing unchanged from that held under excepted position which was 
equivalent to career or career conditional position so that he has “equiva- 
lent tenure” to career appointment as that term is used in salary reten- 
tion provisions in sec. 507 of Classification Act, 5 U.S.C. 1107(a), and, 
therefore, salary retention in reduction in grade actions for employees 
who continue to serve under similar excepted service appointments 
SO Qe iocce te tecic ctducicccenbodciawaacin eee ee 588 
Steps selection 
Employee who was in longevity step of grade when downgraded to 
top step of next lower grade must have action regarded as placing em- 
ployee in top scheduled step of lower grade rather than top longevity 
step of such grade, and even though longevity steps were subsequently 
eliminated under title II of Classification Act Amendments of 1962, 5 
U.S.C. 1113, such fact does not provide any basis to permit selection of 
another step at expiration of salary retention period________-_____----- 206 
Reselection 
Employee downgraded from GS-18, $20,000 per annum, with salary 
retention benefits through Oct. 15, 1964, pursuant to 5 U.S.C. 1107(a), 
whose salary rate would have been set at step 5, top of grade 16, 
absent salary retention benefits, may not be paid upon expiration of 
retention benefits at highest scheduled step of grade 16, step 9, estab- 
lished by Federal Employees Salary, Act of 1964, “highest previous rate” 
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Downgrading—Continued 
Saved compensation—Continued 
Steps selection—Continued 
Reselection—Continued 
rule authorizing any scheduled salary rate that does not exceed highest 
previous rate of employees “reemployed, transferred, promoted, repro- 
moted or demoted” having been invoked at time employee was demoted 
it may not again be considered unless another personnel action occurs ; 
furthermore, in accordance with FPM Letter No. 531-27(1), May 10, 
1968, original salary rate may not be reselected____--_--------------- 
Wage board employees. (See Compensation, wage board employees, 
downgrading) 
Holidays 
Days in lieu of 
When holiday falls on Saturday and preceding Friday is “designated 
holiday”, pursuant to 5 U.S.C. 87c, first-40-hour employee who works 
final 8 hours of 40-hour week on Friday being observed as holiday in 
lieu of holiday falling on Saturday is entitled only to regular basic 
rate of compensation for services on such Friday___--_--------------- 
Duty status 
Having completed only 32 hours of work before Friday observed as 
holiday in lieu of Saturday holiday under 5 U.S.C. 87c, first-40-hour em- 
ployee is not entitled to 8 hours compensation without charge to leave 
if he does not work on Friday unless he is prevented from working on 
that day because office is closed, and should employee work on Satur- 
day he would be entitled either to holiday pay or overtime pay depend- 
ing upon whether he was paid for preceding Friday____-_-_-.---------- 
Eight-hour limitation 
First-40-hour employee who works 8 hours on Wednesday which is 
holiday is entitled to 8 hours holiday compensation except that no 
holiday compensation may be paid for any hours of work compensable 
0 cht es Seine Rs cen eesaeE Dee 
Irregular, unscheduled tours of duty 
First 40-hour employees 
Employees whose basic workweek consists of first 40 hours worked 
during any administrative workweek having unpredictable and uncertain 
daily work tours are not covered by sec. 1 of act of Sept. 22, 1959 (5 
U.S.C. 87c), or B.O. No. 10858 of June 9, 1952, which provide holiday 
benefits when holiday occurs on either Saturday or Sunday, neither 1959 
act nor Executive order applying to other than employees having reg- 
ularly scheduled duty hours and days and regularly scheduled weekly 
nonworkdays, and absent clarifying legislation, first-40-hour employees 
having no regular hours of duty or regular nonworkdays may not be given 
holiday benefits during each week in which holiday occurs without 
regard to day on which holiday falls or days on which employee works 
by authorizing 40 hours of pay for 32 hours of work or allowing 8 hours 
holiday compensation after 40 hours or more work______-_-__-_-_____- 
Sunday holidays 
First-40-hour employee who having no fixed days or hours of duty in 
basic workweek is not subject to provisions of E.0. No. 10358, June 9, 
1952, which is limited in application to employees having regular sched- 
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Sunday holidays—Continued 
uled workdays with definite duty tours, and consequently first-40-hour 
employee who works 8 hours on Monday designated holiday in lieu of 
holiday falling on Sunday, pursuant to Executive order, is entitled only 
to straight time compensation for work on Monday__------------------ 167 
Increases 

Employees whose salaries are fixed by special law 

Retroactive increases 

Employees of Agricultural Stabilization and Conservation county 
committees whose rates of salary fixed under 16 U.S.C. 590h(b) are 
increased by sec. 122, Govt. Employees Salary Reform Act of 1964, 
approved Aug. 14, 1964, to equal as nearly as practicable increases pro- 
vided by sec. 102 of act are entitled to retroactive benefit of sec. 501(a) 
prescribing that provided increases in compensation are effective on or 
after July 1, 1964, and increases under sec. 122 being mandatory, there 
is no administrative discretion as to retroactive application of increases, 
only administrative function under sec. 122 being to see that increases 
equal those provided by sec. 102, pertaining to increases in General 
Schedule rates under Classification Act of 1949, 5 U.S.C. 1113(b) ~_----- 153 

Quality increases 

High quality performance step increase authorized pursuant to Classi- 
fication Act Amendments of 1962 (5 U.S.C. 1122), which had been 
approved but not given effect prior to transfer of employee may not be 
given effect by department to which employee had transferred, rule that 
increase in compensation resulting from discretionary administrative 
action becomes effective on date administrative officer vested with proper 
authority approves increase, or on such later date as he may specify, 
applying to quality increases authorized unde 5 U.S.C. 1122, and em- 
ployee transferring from department which had authorized quality 
increase before effective date of increase may not be given benefit of 
increase in department to which transferred__.._._--.---------------- 264 

Retroactive 

Administratively determined increases 

On basis of agency directive issued Oct. 8, 1962, reaffirming adherence 
to compensation schedules of Classification Act of 1949, as amended, and 
adopting effective date of salary changes prescribed by law making 
changes, sec. 501, Government Employees Salary Reform Act of 1964, 
approved Aug. 14, 1964, effective first day of first pay period beginning 
on or after July 1, 1964, may be applied to those employees of agency 
whose salaries are administratively fixed without contravening rule in 
31 Comp. Gen. 191, prohibiting retroactive compensation increases with- 
out specific authority, agency head having exercised discretionary au- 
thority upon issuance of directive prior to July 1, 1964, nothing remained 
for him to do after enactment of Salary Reform Act___----.----------- 89 

Although retroactive compensation increases provided under sec. 501, 
Government Employees Salary Reform Act of 1964 may be applied to 
employees whose salaries are administratively fixed, agency directive 
prescribing that effective date of salary changes will be made in accord- 
ance with law making changes having been issued prior to approval of 
1964 act, Anti-Deficiency Act, 31 U.S.C. 665, is for consideration, com- 
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Increases—Continued 
Retroactive—Continued 

Administratively determined increases—Continued 
pensation increases not falling within exception (31 U.S.C. 665(e) (1) 
(A) ), which permits apportionment to show deficiency, because increases 
are not under law which requires expenditure beyond administrative 
I aaa ete Pee cacccnnaenedaeneenndadekssabass 

Status changes during period 

Employee who upon being downgraded at own request from GS-16, 
step 4,.at $17,500 per annum to GS-15 prior to enactment of Govt. Em- 
ployees Salary Reform Act of 1964, approved Aug. 14, 1964, is placed in 
step 5,'GS-15, at $17,725 per annum, $17,500 rate falling between steps 4 
and § of GS-15, is entitled to salary adjustment as though he actually 
had beeh'in grade GS-16, step 4, on July 5, 1964, first day of first pay 
period. prescribed by act, and in receipt of $20,900 per annum at time of 
downgrading; and although act is silent as to downgrading or demotion 
actions occurring during retroactive period, new salary schedule is for 
applicatidn:and employee’s salary should be adjusted to GS-16, step 4, 
at $20,900, from effective date of act until date of downgrading, and to 
GS-15, step 9, at $21,020 per annum thereafter 
Overtime - 

Employees holding two positions. (See Compensation, double, addi- 

tional employment, forty-hour week limitation ) 

Fractional periods 

Under authority of 5 U.S.C. 911, providing for payment of overtime 
compensation for hours of work in excess of 40 hours in any administra- 
tive workweek, and 5 U.S.C. 921(a), prescribing payment of night dif- 
ferential for duty between hours of 6 p.m. and 6 a.m., it is within ad- 
ministrative discretion to issue regulations to authorize payment of 
fractional periods of 10 minutes or less, providing fractional part of hour 
administratively decided upon results in feasible and practical payroll 
operation, and proposed regulations to authorize payment of approved 
overtime work and night pay differential for creditable hours in mini- 
mum periods of 15 minutes and multiples thereof may be applied to au- 
thorized and scheduled regular overtime or night work and also to 
authorized but unscheduled and irregular overtime work 

Irregular, unscheduled 

Clothing changes, etc. 

Employees who of their own volition arrive prior to time necessary for 
actually reporting on duty and spend more than de minimis amount of 
time before and after work going to and from lockers to remove or don 
outer garments and/or change into work clothes are not entitled to 
overtime compensation for time involved in reporting early for duty, 
employees only having been afforded facilities for voluntary tasks they 
assumed, there is no legal requirement or justifiable legal basis for pay- 
ment of overtime compensation 

Guards 

Building guards on rotating shifts who although not required by regu- 
lation are expected to report early for roll call to receive specific assign- 
ments and instructions and to perform preparatory operations, such as 
drawing badges, weapons, and other equipment from central location 
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Guards—Continued 
prior to commencing tour of duty may be paid overtime compensation 
for time in excess of duty tours pursuant to principle enunciated in ad- 
judication of entitlement to overtime when employee reports for roll call 
and preparatory operations prior to starting tour of duty, and long-estab- 
lished practice of paying guards for lunch periods and other 15-minute 
breaks on basis of uninterrupted hours of duty may be continued absent 
new facts to warrant modification of B—56940 of May 1, 1946_____------_-_ 195 
Upon issuance of administrative regulation increasing workday 15 
minutes, effective on date of issuance and providing for payment of 
overtime compensation for 15 minutes a day, overtime compensation 
may be paid to guards required to report early for roll call and per- 
formance of operations necessary to prepare for duty; however, all 
claims for retroactive adjustment of overtime compensation should be 
submitted to U.S. General Accounting Office to establish pursuant to 
31 U.S.C. 71a whether claims were received within 10 full years after 
date of accrual, with information as to evidence available in support of 
claims, that is, did guards report early under orders and do records 
show early reporting days, and although time consumed for lunch 
and relief breaks should not be set off against overtime, administra- 
tive time off based on exact record may be deducted_____----------- 195 
Union, etc., organization duty 
‘ Employee representatives of employee organizations who are required 
to travel and to perform duty outside their regular tours of duty in 
connection with negotiations under employee-management E.O. No. 
10988 may not, in absence of legislation, have such travel or overtime 
duty regarded as official business for purposes of reimbursing employees 
for travel expenses or for payment of overtime compensation_-_-_-~--- 617 
Periodic step-increases 
Downgraded employees 
New steps established in grade 
Upon expiration of 2-year salary retention period on Oct. 15, 1964, 
employee whose salary rate at time he was downgraded from GS-18 
had been established at step 5, highest scheduled step in GS-16, may be 
advanced to step 6 as of July 5, 1964, date steps 6, 7, 8, and 9 were added 
to grade GS-16 by Federal Employees Salary Act of 1964, employee 
having served at least 2 continuous years in grade GS-18 prior to 
demotion and more than required period in GS-16 acquired right to be 
advanced to step 6, and waiting period for advancement to step 7 began 
Oy TU NE secrete 2d set esa da tine Sd ia eee seas oe 315 
Equivalent increases 
Increases not so construed 
For employees advanced in grade prior to mandatory salary adjust- 
ments directed by sec. 102(b) (5), Federal Employees Salary Act of 
1964, approved Aug. 14, 1964, increases granted by law and not construed 
as equivalent increases pursuant to sec. 701(b), Classification Act of 
1949, as amended, (5 U.S.C. 1121(b) ), commencement of waiting period 
for periodic step-increases in compensation prescribed by sec. 701(a) of 
1949 act (5 U.S.C. 1121(a)) depends on whether increase in compen- 
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Periodic step-increases—Continued 
Equivalent increases—Continued 
Increases not so construed—Continued 
sation flowing from administrative action rather than from 1964 statute 
met requirements of sec. 531.406, Federal Personnel Manual, defining 
equivalent increase as “an increase or increases in an employee's rate of 
basic compensation equal to or greater than the amount of the within- 
es be cadalce cee iden niodssccuacdciabueetenakensnedesieias 
Employee in grades GS-15, step 4, who upon promotion to grade GS-16 
on Feb. 2, 1964 is placed in step 5, $18,000 per annum, giving him in- 
crease of $790 per annum, which exceeded by $515 amount of step 
increase in grade GS-15, and who under sec. 102(b) (5), Federal Em- 
ployees Salary Act of 1964 had salary adjusted to $19,590, step 2, grade 
GS-16, increase which granted by law is not construed as equivalent 
increase pursuant to sec. 701(b), Classification Act of 1949, as amended 
(5 U.S.C. 1121(b)), received equivalent increase prescribed by sec. 
701l(a) of 1949 act (5 U.S.C. 1121(a)), as defined in 531.406, Federal 
Personnel Manual, incident to administrative promotion on Feb. 2, 1964, 
and new waiting period for employee toward step-increase in grade 
eer Se 2 i eT ee tiniiatianaemieatle 
Waiting period commencement 
Increases not construed as equivalent increases 
Employee promoted on Feb. 2, 1964, from step 5 of grade GS-15, 
$17,725 per annum to step 5 of grade GS-16, $18,000 per annum, in- 
crease of only $275, which amount was less than step-increase in grade 
GS-15, and whose salary adjustment under sec. 102(b) (5), Federal Em- 
ployees Salary Act of 1964, approved Aug. 14, 1964, to step 3, grade 
GS-16, $20,245 per annum, increase which having been granted by law 
is not construed as equivalent increase pursuant to sec. 701(b), Classi- 
fication Act of 1949, as amended (5 U.S.C. 1121(b)), did not receive 
equivalent increase as defined in sec. 531.406, Federal Personnel Manual, 
at time of administrative promotion, and waiting period for periodic 
step-increase prescribed by sec. 701(a) of 1949 act in grade GS-16 
began on date he last received equivalent increase, which is date of 
I I iii iin cadtdnctathacbentek wer casmarens au 
Postal Service 
Downgrading 
Saved compensation 
Other than in Postal Service 
Post Office Dept. employees who, incident to involuntary transfer to 
New York Postal Data Center, are downgraded in change from classifica- 
tion act position to postal field service position are, by reason of change, 
not eligible for salary retention protection under sec. 507, Classification 
Act of 1949, 5 U.S.C. 1107, and do not meet requirements of. salary 
retention provisions for postal employees in 39 U.S.C. 3560, which pro- 
vides that postal field service employees must hold same or higher salary 
for 2 continuous years prior to reduction to be eligible for benefits, and, 
therefore, such employees are not entitled to saved salary benefits___-__- 
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Postal Service—Continued 
Postmasters 
Conversion from acting 
Step-increases 
Postal employee who, incident to promotion to acting postmaster, 
retained higher salary of his prior position (PFS—9, level 10) and, 
then upon conversion to career postmaster had his salary fixed (PFS-11, 
step 6) under promotion rule in sec. 753.322a(1) of Postal Manual did 
not become entitled to step-increase under sec. 114, Federal Employees 
Salary Act of 1964, 39 U.S.C. 3552(a)(1), when waiting period for 
step-increases for employees in step 6 was reduced from 104 weeks 
to 52 weeks because employee at time of conversion to career postmaster 
was at maximum step of prior position so that only potentially credit- 
able service for step-increase was that earned in acting postmaster 
position which was insufficient for step-increase and, therefore, rate 
fixed at time of conversion is considered equivalent increase in com- 
pensation and new waiting period for step-increase began at that time_- 
Fourth-class post offices 
Acting on July 4, 1964 
Person who was acting postmaster on July 4, 1964—effective date of 
sec. 111(b), Government Employees Salary Reform Act of 1964, which 
provides method of conversion of postmasters to new salary sched- 
ule based on revenue units—at fourth-class post office which had not had 
any change in gross receipts and which under new law was placed in 
revenue unit category of 37 which exceeds maximum number of units 
for fourth-class post offices is regarded as acting postmaster rather than 
postmaster on July 1, 1964, and, therefore, upon conversion to post- 
master, savings provision in sec. 111(c) of act for post offices that had 
changes in gross receipts in preceding fiscal year is not for applica- 
tion and postmaster is only entitled to compensation at 110 percent of 
existing rate under sec. 111(b) of 1964 act 
Readjustment 
Postmaster at fourth-class post office whose salary was adjusted on 
basis of basic salary received at end of fiscal year due to change in 
revenue category of post office without salary increase and step in- 
crease benefits received after July 1, 1964, has had salary properly com- 
puted under 39 U.S.C. 3544(b), as amended by sec. 111(b) of Federal 
Employees Salary Act of 1964, which specifically requires use of basic 
salary received at end of preceding fiscal year in salary readjust- 
ment 
Rates 
Transfers, reassignments, etc. 
Classification Act position 
Employees who, incident to transfer of building maintenance func- 
tions from Dept. of Army to Post Office Dept., are placed in lower salary 
step of grade in postal field service schedule in which their positions 
were classified thereby receiving reduction in salary are considered 
employees “new to the postal field service” under 39 U.S.C. 3551, which 
precludes placing such employees in other than lowest step of grade 
to which transferred, when they do not come within exceptions appli- 
cable to employees transferred to positions in regional or district offices 
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COMPENSATION—Continued 


Postal Service—Continued 
Rates—Continued 
Transfers, reassignments, etc.—Continued 
Classification Act position—Continued 
or to professional or scientific positions, and, therefore, such employees 
may not be paid at any rate of compensation above lowest rate pre- 
scribed for their respective grades upon transfer to postal field service__ 
Court directive in Caputo v. Ailes, U.S.D.C. (N.Y.) No. 64-C-118, 
remanding to Civil Service Commission matter of entitlement of certain 
postal field service employees to additional compensation under 39 
U.S.C. 3551, incident to reduction in salary upon transfer of building 
maintenance functions from Dept. of Army to Post Office Dept., is tanta- 
mount to extending by judicial decree statutory jurisdiction of Civil 
Service Commission to matters of interpretation of postal pay statutes 
which is for decision by Comptroller General and, therefore, appeal of 
re kk at kicks Sdn eeiebnscemnwinnennw 
Quality increases. (See Compensation, increases, quality increases) 
Rates 
Downgrading. (See Compensation, downgrading) 
Employees holding two positions. (See Compensation, double, addi- 
tional employment, forty-hour week limitation) 
Highest previous rate 
Adjustment 
Under 1964 salary act 
When wage board employee is promoted to position under Classifica- 
tion Act on Aug. 2, 1964, during retroactive period of Federal Employees 
Salary Act of 1964, 5 U.S.C. 1113(b), and under highest-previous-rate 
rule policy of agency, which has force and effect of regulation, initial 
adjustment of $7,520.60 per annum wage rate is to GS-9, step 4, 
$7,720 per annum, nearest rate in Classification Act schedule that would 
not result in salary decrease, upon step 4 becoming $7,955 per annum 
under act, employee’s compensation rate pursuant to agency policy is 
required to be adjusted from GS-9, step 4, $7,720 to step 3, $7,710, com- 
pensation schedule in sec. 102(a) being only one in effect after effec- 
tive date of act; however, two periods are embraced within term “as 
of the time of service,” and employee has vested right to $7,720 rate for 
II sich et a een Side ie eceeesenad 
Where initial compensation fixed for wage board employees promoted 
to positions under Classification Act during retroactive period of Federal 
Employees Salary Act of 1964, 5 U.S.C. 1113(b), is made by appointing 
officers at local installations who are permitted to make determinations 
under highest-previous-rate rule, and adjustment in rate of compensa- 
tion is required after effective date of salary act under agency policy 
providing for fixing wage board salary rates to nearest rate in Classifica- 
tion Act schedule that would not result in salary decrease, whether 
authority to make such adjustments may be delegated to appointing 
officers cannot be answered categorically in view of varied and diverse 
rules or norms followed at installation levels in fixing rates; however, 
upon submission of specific facts, matter will be further considered_-_--_-_ 
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COMPENSATION—Continued Page 
Rates—Continued 
Highest previous rate—Continued 
Adjustment—Continued 
Under 1964 salary act—Continued 
When appointing officer in field service of Federal agency who, author- 
ized to apply highest previous rate rule, on July 5, 1964, during retroac- 
tive period of Federal Employees Salary Act of 1964, 5 U.S.C. 1113(b), 
places wage board schedule employees earning $4,784 and promoted to 
positions under Classification Act, at GS-3, rate 10, $4,900, the equivalent 
annual rate under the Federal Reform Act of 1962, as prescribed by 
appropriate Civil Service Reg., actual rate falling between two rates, 
employees are not entitled to new rate 10, GS-3, $5,220, provided in 
1964 act, fact that $4,900 rate is 10th step of GS-3 being but consequence 
of option chosen in selection of rate under then current schedule, and 
no reemployment, transfer, reassignment, promotion, or demotion action 
occurring under which officer could again exercise his discretion or 
select different option, equivalent rate under new current schedule is 
PO init i rhea Cae iehenw animale aes 793 
Reconsideration 
Employee downgraded from GS-18, $20,000 per annum, with salary 
retention benefits through Oct. 15, 1964, pursuant to 5 U.S.C. 1107(a), 
whose salary rate would have been set at step 5, top of grade 16, absent 
salary retention benefits, may not be paid upon expiration of retention 
benefits at highest scheduled step of grade 16, step 9, established by Fed- 
eral Employees Salary Act of 1964, “highest previous rate” rule author- 
izing any scheduled salary rate that does not exceed highest previous rate 
of employees “reemployed, transferred, promoted, repromoted or de- 
moted” having been invoked at time employee was demoted it may not 
again be considered unless another personnel action occurs ; furthermore, 
in accordance with FPM Letter No. 531-27(1), May 10, 1963, original 
snlary vate may not be reselectedl.... o— ... ....<  e cceetnee, 315 
Jurisdiction 
Although whether reduction in compensation resulting from transfer 
of building maintenance employees from Dept. of Army to Post Office 
Dept. constitutes “adverse action” within purview of sec. 14, Veterans 
Preference Act, 5 U.S.C. 863, is not matter within jurisdiction of Comp- 
troller General, question of rate of compensation to which employees 
would be entitled after transfer to Postal Service depends upon inter- 
pretation of postal pay statutes rather than Veterans Preference Act 
and, is, therefore, matter for decision by Comptroller General_____-_--_ 558 
Removals, suspensions, etc. 
Back pay 
Rate payable 
Veterans’ preference employee who, after appeal of removal action, 
was ordered retroactively restored to lower position he had held prior 
to promotion to position from which removed may, on basis that posi- 
tion to which he should have been reassigned in first instance existed 
at time of removal, receive back pay for period of separation at rate 
3 for lower position to which restored rather than at rate of position from 
WU I is ccaesitg etc hci nil ta si a ncaa pale agaial 634 
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COMPENSATION—Continued 
Removals, suspensions, etc.—Continued 
Damages, loss, etc., other than back pay 
Allowances 
Even though living quarters allowance provided by sec. 211 of Over- 
seas Differentials and Allowances Act, 5 U.S.C. 3036, for employees not 
furnished Govt. quarters without charge is not compensation within 
meaning of sec. 6 of act of Aug. 24, 1912, authorizing “retroactive com- 
pensation” for employees reinstated after unjustified or unwarranted 
removal or suspension, when overseas employee deprived of Govt. quar- 
ters during period of suspension obtains private quarters for himself in 
Germany and dependents in France, he is entitled upon restoration to 
duty, in addition to basic compensation for removal period, to living 
quarters allowance, but not at his annual rate in view of expenses he 
incurred during suspension period, however, employee may be granted 
“with family” allowance notwithstanding he and his family were sepa- 


Political activities 

Rule stated in 27 Comp. Gen. 750 that officer or employee removed 
from Govt. service because of political activities prohibited by sec. 
9(a) of Hatch Act, as amended, 5 U.S.C. 118i(a), may not after removal 
be compensated for services rendered prior to separation, pursuant to 
sec. 9(b), 5 U.S.C. 118i(b), will be followed absent clarifying legislation, 
and no distinction existing between compensation and lump-sum leave 
payments for purposes of Hatch Act, lump-sum leave payments may not 
be excluded from rule, and any clarifying legislation should cover matter 
of lump-sum payments for leave as well as unpaid compensation 
Saved 

Downgrading actions. (See Compensation, downgrading, saved com- 

pensation) 

Step-increases. (See Compensation, periodic sten-increases) 
Wage board employees 

Conversion to classified positions 

Highest previous rate 
Retroactive salary increase effect 

When wage board employee is promoted to position under Classifica- 
tion Act on Aug. 2, 1964, during retroactive period of Federal Employees 
Salary Act of 1964, 5 U.S.C. 1113 (b), and under highest-previous-rate 
rule policy of agency, which has force and effect of regulation, initial 
adjustment of $7,520.60 per annum wage rate is to GS-9, step 4, $7,720 
per annum, nearest rate in Classification Act schedule that would not 
result in salary decrease, upon step 4 becoming $7,955 per annum under 
act, employee’s compensation rate pursuant to agency policy is required 
to be adjusted from GS-9, step 4, $7,720 to step 3, $7,710, compensation 
schedule in sec. 102(a) being only one in effect after effective date of 
act ; however, two periods are embraced within term “as of the time of 
service,” and employee has vested right to $7,720 rate for retroactive 


Where initial compensation fixed for wage board employees promoted 
to positions under Classification Act during retroactive period of Federal 
Employees Salary Act of 1964, 5 U.S.C. 1113(b), is made by appointing 
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Wage board employees—Continued 

Conversion to classified positions—Continued 

Highest previous rate—Continued 
Retroactive salary increase effect—Continued 

officers at local installations who are permitted to make determinations 
under highest-previous-rate rule, and adjustment in rate of compensa- 
tion is required after effective date of salary act under agency policy 
providing for fixing wage board salary rates to nearest rate in Classifica- 
tion Act schedule that would not result in salary decrease, whether 
authority to make such adjustments may be delegated to appointing 
officers cannot be answered categorically in view of varied and diverse 
rules or norms followed at installation levels in fixing rates; however, 
upon submission of specific facts, matter will be further considered__--_ 

When appointing officer in field service of Federal agency who, author- 
ized to apply highest previous rate rule, on July 5, 1964, during retroac- 
tive period of Federal Employees Salary Act of 1964, 5 U.S.C. 1113(b), 
places wage board schedule employees earning $4,784 and promoted to 
positions under Classification Act, at GS-3, rate 10, $4,900, the equivalent 
annual rate under the Federal Reform Act of 1962, as prescribed by ap- 
propriate Civil Service Reg., actual rate falling between two rates, 
employees are not entitled to new rate 10, GS-3, $5,220, provided in 1964 
act, fact that $4,900 rate is 10th step of GS-3 being but consequence of 
option chosen in selection of rate under then current schedule, and no 
reemployment, transfer, reassignment, promotion, or demotion action 
occurring under which officer could again exercise his discretion or 
select different option, equivalent rate under new current schedule is 
DAI:  cidvitieenikinttinniSndian ncetw dotted pede eee oe aie 

Downgrading 

Saved compensation 

Granting of salary retention benefits to wage board employees in mili- 
tary establishment who are demoted or changed through no fault of their 
own may be considered as in public interest for purposes of deviation 
from prevailing rate based upon acts of Congress granting saved salary 
benefits to classified and postal employees and, therefore, issuance of 
regulations by military departments prescribing salary retention benefits 
for wage board employees, other than as result of decreases in prevail- 
ing industry rates as disclosed by wage surveys, is within discretionary 
authority granted to heads of departments and agencies to make devia- 
tions from prevailing rates in public interest, subject to recommendation 
that regulations be as uniform as practicable and conform as closely as 
possible with statutory conditions and limitations on saved salary for 
CNS Se BI GI 8 nos i eee See 
Withholding 

Failure to report for administratively required duty 

Refusal of employee to work on holiday, in compliance with adminis- 
trative order requiring his services, for reason which agency determines 
to be unjustifiable is grounds for deduction of compensation for that day, 
even though employee has earned annual leave to his credit__.__..._---- 

Denial of compensation to employee for unjustifiable refusal to work 
on holiday in compliance with administrative order requiring his serv- 
ices, on such holiday, need not, under current leave regulations be re- 
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COMPENSATION—Continued 


Withholding—Continued 

Failure to report for administratively required duty—Continued 
garded as in nature of disciplinary action or adverse action because 
employee by his own action has failed to be available for duty on holiday. 
Be a a Cis bin rc itierccdenicccccnsctscivdcnaccensans 

Rule that employee who unjustifiably refuses to work on regular work- 
day is not entitled to compensation for that day and agency is not 
required to change absence to annual leave is applicable to holidays on 
which employee unjustifiably refuses to work, in compliance with ad- 
ministrative order, for purposes of placing employee in leave without pay 
status and deducting compensation for such failure to be available for 
ET OER IG iin oii Skit ewes cnc cents ecnscetimncennee 

Federal insurance contributions. (See Social Security, civilian em- 

ployees, withholding errors) 
Liability for tortious acts 
Third party liability 

Right of U.S. created by act of Sept. 25, 1962, to recover from third 
party tortfeasors cost of medical and hospital care provided injured 
persons may not be subject of administratively ascertained indebtedness 
and involuntary administrative collection from Govt. employees or mem- 
bers of uniform services, act silent as to recovery from current pay of 
tortfeasor, prescribing judicial remedy for determining liability and only 
authorizing Govt. to intervene or join in any action brought by injured 
person, or independently to institute suit against tortfeasor to enforce 
its right of subrogation or assignment, or both, and absent essential 
means of arriving at just and correct determination of liability between 
private individuals in personal injury cases which would guarantee due 
process of law, pay of member of uniformed service may not be with- 
held 


CONTRACTS 


Amendments 

Appropriation availability beyond fiscal year. (See Appropriations, 

fiscal year, availability beyond, contracts, amendments) 

Appeals 

Disputes. (See Contracts, disputes, appeals) 
Awards 

Cancellation 

Erroneous awards 

Govt.’s delay in identifying and associating discount offered on cus- 
todial services, which was received 2 full days in advance of bid opening 
from second low bidder and if it had been considered low bidder would 
have been displaced, requires cancellation of contract awarded to bidder 
no longer lowest responsible bidder and award on basis of including dis- 
count offer received in advance of bid opening as part of bid in determin- 
ing entitlement to award, advertising statutes requiring contracting 
officer to make award to lowest responsible bidder based upon all facts 
iE ne TR DIII OE iain cress ick Ri ciciieentemiimsiones 

Cancellation of contract which was awarded to second low bidder 
on basis of erroneous evaluation of freight charges by Govt. but which 
will result in lower attual cost to Govt. by reason of new freight rate 
filed after award than if bids had been properly evaluated and award 
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> CONTRACTS—Continued Page 

Awards—Continued 

Cancellation—Continued 

Erroneous awards—Continued 
made to low bidder in first instance would not be in best interest of 
Govt. in view of increased cost and fact that contractor has incurred 

substantial expenses toward completion of contract__.._._._.._.._--_-- 204 

Claim for cost of revising drawings prior to cancellation of contract 
made pursuant to B-142931, May 24, 1960, holding rejection of low 
bid was erroneous, may not be allowed on quantum meruit basis absent 
evidence of benefit to Govt. and neither are principles of John Reiner & 
Company v. U.S., 325 F. 2d 438, and Brown ¢ Son Electrical Com- 
pany v. U.S., 325 F. 2d 446, for application to establish valid award, 
reasonable interpretation of ambiguous invitation provision of Brown 
case not being involved, and tested by standard of Reiner case, illegal- 
ity of award is plain; therefore, invitation affording no basis to support 
award to other than low bidder, contracting officer exceeded his statu- 
tory authority in awarding contract to claimant, and award being illegal, 
cancellation of contract created no entitlement to compensation on basis 
of contract termination for convenience of Govt. or otherwise___...---- 221 

When invitation contains “brand name or equal” purchase description, 
not intended to be restrictive, that goes beyond make and model of brand 
name and specifies particular design features later determined to be 
nonessential, equipment offered by low: bidder that does not conform to 
special design features of specifications, even though eliminated, does 
not meet equal in “all material respects” requirement of Federal Procure- 
ment Reg. 1-1.307.7(a), and contrary to nonrestrictive clause full and 
free competition consistent with needs of Govt. required by 41 U.S.C. 
253(a) was precluded; therefore, award should be canceled, and in 
readvertising procurement specifications should accurately reflect actual 
needs of Govt. to permit full and free competition by all bidders_____-- 302 

Illegal award 

Acceptance of low bid, priced slightly below Govt.’s estimate and 
greatly out of line with other bids received on basis of bid form alone 
rather than on basis of bid form as qualified by accompanying letter, 
overlooked in evaluation of bid, did not result in valid contract, notice of 
acceptance of bid having been sent under erroneous assumption bid was 
in compliance with advertised specifications, whereas bidder did not in- 
tend to and did not submit bid in accordance with advertised specifica- 
tions, and contracting officer did not intend to and lacked authority to 
accept bid not in accordance with advertised specifications, and no con- 
tract resulting absent meeting of minds, purported contract should be 
canceled as administratively recommended_-__.._.-.----.------_------ 198 

Equal or tie bids 

Fact that two low tie bidders under invitation providing for con- 
tract award in accordance with par. 1—2.407.6, Federal Procurement 
Regs., were not present at lot drawing as prescribed by regulation when 
held by agency employees did not. result in legally defective award, and 
record of procedure containing no evidence of impropriety, purpose 
of procedural requirement of regulation—avoidance of any suggestion 
or implication of impropriety in drawing or in award—has been met, as 
well as objective of competitive bidding statute and Federal Procure- 
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CONTRACTS—Continued 


Awards—Continued 
Equal or tie bids—Continued 
ment Regs., for fairness and impartiality in selecting lowest responsible 
bidder for award; therefore, failure to strictly follow regulation and 
permit tie bidders to witness drawing does not justify another drawing, 
prejudicial to successful bidder and giving other tie bidder second 
opportunity to compete, however, in future par. 1-2.407.6 should be 
Ne Chik nik ekiicccchiidiinctcndinncnniiwtctbndamiielmend 
Labor surplus areas 
Determination 
After bid opening 
Where under partial small business set-aside substantial part of con- 
tract price is contemplated purchases of raw material from suppliers, 
information furnished after bid opening indicating supplier of bidder 
offering to perform in other than labor surplus area is located in sub- 
stantial labor surplus area entitles that bidder under invitation request- 
ing information on production by bidder and first-tier subcontractors to 
first priority to negotiate for set-aside rather than bidder planning to 
perform in persistent and substantial labor surplus area but whose 
supplier is not in labor surplus area, suppliers not being subcontractors 
information submitted after bid opening may be considered in determin- 
ing whether contract will be performed in labor surplus area 
Failure to furnish information effect 
Under invitation providing that responsible labor surplus area con- 
cerns submitting responsive bids on non-set-aside portion of procurement 
who offer to perform more than 50 percent of manufacturing and pro- 
duction costs in persistent and substantial labor surplus areas will 
qualify to negotiate in five priority groups established, small business 
concern, second low bidder on non-set-aside portion of procurement, 
offering to perform 41 percent of costs in persistent labor surplus areas 
and 12 percent in substantial labor surplus areas, who although respon- 
sive to invitation only furnished information for third priority group— 
small business concerns that will perform in substantial labor surplus 
areas—may not have information that general and administrative ex- 
penses were inadvertently not considered as manufacturing and produc- 
tion cost accepted to change concern’s third priority classification to 
top group—persistent labor surplus area concerns—to obtain first 
consideration eligibility, thereby passing over bidders who had qualified 
in prescribed manner 
Propriety 
Point rating v. price evaluation 
Award of contract negotiated in accordance with par. 3-805.1, Armed 
Services Procurement Reg., to bidder who offered lowest price based on 
inclusion, to eliminate any competitive advantage, of estimated rental 
value of Govt. facilities to be used, pursuant to par. 13-407 of regula- 
tion, notwithstanding bidder in evaluation of bids as provided by Re- 
quest for Proposals had not received highest combined point score on 
technical and management factors, resulted in valid and binding con- 
tractual obligation, proposal of successful bidder essentially equaling 
that of bidder receiving highest point score, and other than technical 
and management factors being for consideration, and rent charged bid- 
ders for use of Govt. property is prima facie evidence that facilities 
were not equal in value 
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CONTRACTS—Continued Page 
Awards—Continued 
Small business concerns 
Foreign firms acceptability 
Foreign business corporation which does not maintain place of 
business in U.S., therefore, not meeting requirement of sec. 121.3-2(g) 
of Small Business Size Standard Reg. is not eligible bidder en- 
titled to preferred status established by Small Business Act to enable 
small business concerns to compete for Govt. procurement, thereby con- 
tributing to national economy and defense, and award to Canadian 
Corporation, low bidder under invitation for construction in Alaska 
soliciting bids from small business concerns pursuant to 15 U.S.C. 644, 
failing to meet essential requirement:of “place of business located 
in the United States” should be canceled; however, foreign small 
business concerns located in U.S. and contributing to American economy 
qualify wader Ganall, BUeiNONe Atboideiiin a dscicccsrisdsnscncus sues 253 
Size 
Partial performance by other than small business 
Determination of Small Business Administration Size Appeals Board 
that low bidder under total small business set-aside for furnishing dairy 
products milk producers association organized to sell raw milk products 
of its members, qualifies as small business concern under par. 121.3-8(c) 
of Small Business Size Standards regulation is conclusive determination 
pursuant to 15 U.S.C. 687(b) (6) as to small business status of organiza- 
tion on basis of substantial evidence that services to be purchased from 
dairy, held by Size Standard Division not to be small business con- 
cern, to process raw milk into finished products to be furnished Govt. 
will not be so extensive as to convert products of the milk producers 
organization into those of dairy, and whether low bidder is manufacturer 
or dealer under Walsh-Healey Public Contracts Act is for determination 
by contracting officer, subject to review by Dept. of Labor__..___------ 271 
To other than lowest bidder 
Other factors considered 
Fact that award to only firm that could supply legitimate needs of 
procuring agency was not made to low bidder does not violate competi- 
tive bidding statutes, even though other bidders could not submit respon- 
sive bids without changing their equipment to incorporate proprietary 
feature of successful bidder, there being no requirement to purchase 
equipment without intelligent reference to particular needs to be served, 
special needs of agency precluded purchasing nonconforming item offered 
at lower price, and neither do procurement regulations require use of 
inadequate Federal and Military Specifications, par. 1-1202(c), Armed 
Services Procurement Reg., providing for deviations from mandatory 
use of Federal Specifications, and par. 1-1202(d) for their revision to 
obviate repeated departures from specifications__......---.---------~- 27 
Propriety 
Award of fire insurance coverage contract on low-rent housing project 
for elderly to bidder whose bid is more than $20,000 more than that of 
low bidder who has required reinsurance facilities available and who 
has not been determined to lack responsibility, financially or otherwise, 
is not only in violation of project contracts provisions requiring award 
to low bidder but also contravenes statutory requirement in 42 U.S.C. 
1401, that local housing authorities in exercise of their responsibility 
effect economies in administration of projects..............----------- 675 
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CONTRACTS—Continued 


Consideration 

Modification. (See Contracts, modification, consideration) 
Construction 

Susceptibility of interpretation 

Additional amount to cover dimensional and wiring changes in filter 
assemblies made by contracting officer on drawings submitted to him 
for approval of changes proposed by manufacturer in its standard model 
to meet specialized specification requirements may not be paid to manu- 
facturer, contract interpretation and construction evidencing require- 
ment of compliance by contractor with dimensions of revised drawings ; 
however, contract may be modified to authorize increase in unit price 
to cover cost of wiring assemblies, contracting officer having had notice 
prior to bid opening of conflicting interpretation by bidders of wiring as- 
semblies, matter falls within rule that when Govt-drawn agreement is 
susceptible of certain construction and contractor reasonably so con- 
strues it, that interpretation will be adopted__...._._-._-_------------- 
Damages 

Delays 

Contract changes 

Refusal by Govt. to accept further deliveries of instruments from 
contractor that did not comply with specification requirement which was 
relaxed to some extent for subsequent deliveries is not tantamount to 
work stoppage to entitle contractor to damages for production delays 
due to Govt. activities since Govt. under clear specification was entitled 
to demand that all deliveries meet specifications and prior acceptance of 
nonconforming items under initial production does not have effect of 
requiring Govt. to accept additional deliveries which do not conform to 
RE ii isan tle inciitnitntie eiis ti cnnhintcnchinicindintnitamiits 

Government liability 

Delays 

Claim of contractor for additional costs incurred due to delay by Govt. 
in furnishing borrow material under road construction contract is not 
compensable under “Changes” article in Standard Form 23A of contract, 
increased costs provided by “Changes” clause relating to change in draw- 
ings, designs, specifications, etc., and not to claim for unliquidated 
damages resulting from breach of contract for delays in performing un- 
changed work that is attributable to Govt______--.----_--------------- 

Where claim for additional costs occasioned by delay of Govt. is claim 
for unliquidated damages due to breach of contract, neither Dept. of 
Interior and/or contracting officer have “inherent authority” outside 
contract, or statutory authority, to settle claim on basis of mutually satis- 
factory agreement with contractor, authority to decide disputed ques- 
tions of fact relative to rights of parties under contract not including 
jurisdiction to decide dispute over breach of contract._..........._- 

When liability of Govt. for breach of contract is not in doubt, and 
amount of damage resulting from breach can be determined with 
reasonable certainty, GAO will settle contractors’ claims; therefore, 
voucher submitted to cover claim of contractor for additional costs 
incurred as result of delays by Govt. will be considered in amount ad- 
ministratively determined to be due, if amount is acceptable to con- 
tractor in full and final satisfaction of its claim 
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re CONTRACTS—Continued Page 
Damages—Continued 
Liquidated 
Apportionment 
Where no provision is made in contract for apportionment of 
liquidated damages in event of partial completion of work, there is no 
legal basis on which contract could be construed to authorize prorating 
of liquidated damages even though major part of contract had been 
performed ween ewww nnn none no -- 2-2-2 --- 5-3-3 nono ene aes 40 
Disposition 
| Liquidated damages assessed for delays occurring prior to conditional 
acceptance in 1961 of building constructed from funds made available 
in 1960 annual appropriation for “Salaries and Expenses, Agriculture 
Research”, upon satisfaction of demand for payment made in 1964, 
when contract was terminated, are for deposit or retention in appropria- 
tion originally charged, or its successor account__._..._.__---------- 623 
) Substantial performance 
In performance of contract for two separate jobs which provided for 
assessment of liquidated damages in event of delay, but not for appor- 
tionment of damages, contractor who completed one job unit comprising 
95 percent of work, but was delayed 120 days in completing 2 percent of 
smaller job although not entitled to apportionment of liquidated dam- 
ages assessable for delayed performance, Govt. having complete use and 
benefit of 98 percent of work, doctrine of substantial performance may 
be invoked to preclude assessment of liquidated damages against 
QUE ais encase tics: aieinnlidccccn aga as aia rans He 
Data, rights, etc. 
Price reasonableness 
Question of whether bidder is at any point in time sole source of given 
item thereby eliminating fear of price competition is difficult to resolve 
in view of fact that another bidder may have private intentions to enter 
market at first opportunity or be willing to alter equipment in order to 
compete, but contracting agency having primary responsibility to deter- 
mine whether or not bid price is reasonable should when procuring items 
known to be proprietary utilize method of procurement which enables 
Govt, to assure itself of reasonableness of price_....._..-..---------- 27 
Use by Government 
Research and development 
Fact that engineering data disclosing design and specifications pri- 
vately developed by contractor at own expense was furnished to Govt. 
under negotiated supply contract rather than under research and de- 
velopment (R&D) contract, does not preclude use of data for competitive 
bidding, restrictive markings on data delivered with bidder’s proposal 
having been submitted for sole purpose of preparing request for pro- 
posals, subsequent data furnished during negotiation of contract not 
bearing legend, and “Reproduction and use of Technical Data” clause 
of contract authorizing Govt. to reproduce, use and disclose data, clause 
construed in “Pike memorandum” as establishing Govt.’s right in data 
for governmental purposes, including competitive procurement, unless 
specifically restricted, applying to supply as well as R&D contracts.__... 451 
Davis-Bacon Act. (See Contracts, labor stipulations, Davis-Bacon Act) 
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CONTRACTS—Continued 


Default 
Performance deficiencies 
Disposition of recovered amounts 
Funds for recovery from defaulting contractor or his surety for cost, 
estimated in 1964, of correcting defects and omissions in research labora- 
tory constructed from 1960 annual appropriation for “Salaries and 
Expenses, Agriculture Research”, and of putting installed equipment 
into operating condition may be credited to appropriation or its succes- 
sor account and applied to replacement contract, annual appropriation 
remaining available after close of fiscal year to cover cost of completing 
contract properly let within fiscal year provided need for work existed 
when original contract was let, general rule that recovery of losses or 
damages resulting from failure of contractors to perform must be de- 
posited and covered into Treasury as miscellaneous receipts, pursuant 
to 31 U.S.C. 484, having no application, whether involving annual or 
ee eR oiteic inti neiecitemdimnntbictiinaaiiiiinile 
Deliveries 
Delays 
Extensions of time 
Extension of time for deliveries granted to contractor who was 
experiencing difficulties in manufacturing instrument meeting require- 
ments of contract does not constitute admission that Govt. has breached 
contract but was proper exercise by Govt. under contract of its right 
to excuse delays in performance for which contractor would have been 
re rE I icc asscsiaceiraniaaleiaitnenecnite iceineniinciesen mn ticasenublaaiak 
Disputes 
Appeals 
Excess cost assessment consideration to include other matters 
Dismissal of appeal from assessment of excess costs by Board of 
Contract Appeals, General Services Administration, for lack of timeli- 
ness, without considering propriety of default termination for failure of 
contractor to submit samples complying with specifications, but finding 
that excess costs assessed under replacement repurchase were reason- 
able, was erroneous and contrary to “Fulford doctrine’—ASBCA No. 
2143, 2144, May 20, 1955—holding that contractor may have issue relat- 
ing to excusability of default considered on appeal from assessment of 
excess costs, even though prior timely appeal from default termination 
had not been submitted, and default clause in Fulford case, which has 
general acceptance, being similar to clause in contract considered by 
General Services Administration Appeals Board, interpretation of 
clauses—a matter of law—should be consistent, accordingly, appeal may 
properly consider whether product offered met specifications and that 
GOMGENCS CETMAERATEOR WAS GETOMSOUB inc nee cncwe cnn cnscccesecccns 
Breach of contract determinations 
Delays by Government 
Where claim for additional costs occasioned by delay of Govt. is 
claim for unliquidated damages due to breach of contract, neither 
Dept. of Interior and/or contracting officer have “inherent authority” 
outside contract, or statutory authority, to settle claim on basis of 
mutually satisfactory agreement with contractor, authority to decide 
disputed questions of fact relative to rights of parties under contract 
not including jurisdiction to decide dispute over breach of contract___-- 
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CONTRACTS—Continued Page 
Disputes—Continued 
Contract appeals board decision 
Finality 
Decision by contract board of appeals to allow contractor claim that 
may be partially tainted with possible fraud does not create any right 
or obligation on Govt. and under longstanding, judicially recognized 
rule, that administrative, accounting and auditing officers have duty to 
refuse and prevent payment of public moneys under any agreement 
as to which there is reasonable suspicion of irregularity, collusion, or 
fraud, payment from appropriated funds of any amount on account of 
decision of board may not be authorized______....-----------------.-- 110 
Finality of administrative findings 
Wunderlich Act relief 
Determination by contract advisory board that contractor was not 
entitled to additional compensation for extra work under contract exe- 
cuted prior to act of May 11, 1954, 41 U.S.C. 321 (popularly referred to 
as Wunderlich Act), even though contract specified certain indefinite 
work and provided for equitable adjustment under disputes procedure 
that made decision of board final, is considered arbitrary determination 
under standards in sec. 1 of Wunderlich Act which provides that such 
administrative decisions are final unless fraudulent, capricious, arbi- 
trary or so grossly erroneous as necessarily to imply bad faith or is not 
supported by substantial evidence, and, therefore, on review of matter 
Comptroller General is not bound by determination of board and may 
properly find that, under terms of contract, contractor is entitled to 
equitable adjustment. (B-—148266, Dec. 31, 1963, modified decision of 
Dec. 6, 1962 (unpublished) ) 
Federal specifications. (See Contracts, specifications, Federal specifica- 
tions) 
Government property 
Bid evaluation. (See Bids, evaluation, Government equipment, etc.) 
Incorporation of terms by reference 
Under road construction contract that did not include either “Price 
Adjustment for Suspension, Delays, or Interruption of Work” clause 
provided by sec. 1-7.602-1, Federal Procurement Regs., or similar pro- 
vision, adjustment of contract price to compensate contractor for added 
costs incurred due to delays occasioned by Govt. may not be made on 
basis that suspension of work clause prescribed by sec. 1-7.602-1 was 
incorporated in contract by operation of law, regulation providing 
that insertion of clause in fixed-price contract is matter of administra- 
tive discretion rather than mandatory requirement___....._._..----~-- 353 
Low bid which did not include General Provisions for supply contracts 
and Terms and Conditions of Invitation for Bids, attachments to invita- 
tion, but did return page of invitation schedule incorporating by refer- 
ence General Provisions of invitation, may be considered responsive, 
acceptance of which would consummate valid and binding contract, 
return of page of invitation schedule incorporating General Provisions 
evidencing intent of bidder to be bound by provisions, and “Terms and 
Conditions of the Invitation for Bids” page of invitation relating solely 
to bid preparation, bases for acceptance, and other directory informa- 
tion, rights and obligations of contracting parties are not affected, and 
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Incorporation of terms by reference—Continued 

omission of page from bid may be waived as informality under par. 
2-405, Armed Services Procurement Reg., and, therefore, low bid, having 
incorporated by reference General Provisions of invitation, may be con- 
sidered for award 
Increased costs 

Acts of God, storms, etc. 

Fact that irrigation distribution system being constructed under Bur. 
of Reclamation contract and which was damaged by floods prior to 
completion and acceptance is located in declared major disaster area does 
not make contractor eligible for relief under Federal Disaster Act (42 
U.S.C. 1855) for cost of reconstructing damage, act only providing emer- 
gency assistance to States and local governments, including districts, 
to alleviate immediate effects of disasters, and permanent improvements 
remaining responsibility of local governments, there is no authority to 
relieve contractor from contractual obligations undertaken, and contract 
placing responsibility for damage repair on contractor until completion 
and final acceptance of work, U.S. has vested right to have irrigation 
system completed at contractor’s expense, notwithstanding damage 
resulted from act of God, and, therefore, contract may not be amended 
without compensating benefit to Govt 

Government activities 

Delay 
Damage claims. (See Contracts, damages, Government liability, 
delays) 
Labor stipulations 
Davis-Bacon Act 
Applicability 

Cost-plus-a-fixed fee negotiated contract, incorporating Walsh-Healey 
Public Contracts Act relating to manufacture or furnishing of supplies, 
and Work Hours Act of 1962, under which parts manufactured at con- 
tractor’s plant by industrial union members are assembled by these 
employees at Govt. job site for use in space projects may not be amended 
to include Davis-Bacon Act provisions, 40 U.S.C. 276a, to accomplish 
parts assembly by craft union members instead of industrial workers, 
and to authorize payment of minimum wage rates prescribed under act 
by Secretary of Labor for job site, facts not warranting conclusion that 
contract is for construction of public building or public work within con- 
templation of Davis-Bacon Act, and authority of Secretary of Labor 
under 5 U.S.C. 1332-15 to prescribe standards, regulations and procedures 
PE CEI BO GI ecient iiismnninniindneneune 

When determination that Davis-Bacon Act, 41 U.S.C. 276a, require- 
ments for payment of minimum wages is not applicable to contract unde: 
which parts manufactured at contractor’s plant by industrial workers 
are assembled by them at space project job site is upheld, amendment 
of contract to provide for parts assembly by craft workers and to pay 
wage rates prescribed by act for job site may not be authorized under 
general contract law where doubt as to applicability of act exists, and 
where act—not jurisdictional dispute settlement statute—does not spec- 
ify that work covered by its minimum wage provisions must be performed 
by building trade or craft workers as distinguished from industrial work- 
ers, but only requires that labor and mechanics receive not less than 
minimum wages stipulated by contract 
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Labor stipulations—Continued 
Davis—Bacon Act—Continued 
Minimum wage determinations 
Expiration date exceptions 
In view of revised Dept. of Labor Reg. (29 CFR 5.4(a), 29 F.R. 100, 
dated Jan. 4, 1964) increasing effective life of wage determination from 
90 to 120 days and providing for extension of wage determination when 
due to unavoidable circumstances determination expires after bid open- 
ing, but prior to award, ‘insertion of exception clauses in invitation for 
bids to general rule that contract award on basis of wage determination 
other than one advertised in bid invitation is not in accordance with 
Davis-Bacon Act, 40 U.S.C. 276a, and should be discontinued, difficulties 
imposed upon contracting agencies by 90-day rule on effective life of 
wage determinations which prompted exceptions taken to limitation 
having been sufficiently ameliorated by revised regulation to eliminate 
need for questionable exception. 41 Comp. Gen. 593 and 43 id. 238, 
ND intel Hada dactink dae ediaiiniiniiiiianingeaaaess 
Withholding unpaid wages, overtime, etc. 
Disbursement to employees 
Monies withheld from contractor without his consent for minimum 
wage violations under contract executed by D.C. Redevelopment Land 
Agency and financed from funds made available under Housing Act of 
1949, 42 U.S.C. 1459, which, unlike Davis-Bacon Act, 40 U.S.C. 276a-2, 
does not authorize Comptroller General to determine wage adjustments 
nor authorize Comptroller General to make disbursements to laborers 
for sums withheld for wage underpayments are not monies which should 
be transferred and disbursed by GAO since, in absence of any provision 
in Housing Act requiring GAO to determine wage adjustments, disburse- 
ments should not be made by GAO and, therefore, withheld funds should 
be disbursed by contracting agency 
Leases. (See Leases) 
Mistakes 
Correction 
Nonresponsive bid 
Bid offering in error to supply for period of 1 year spure repair parts 
for equipment required to be in continuous operation rather than mini- 
mum 5 years specified by invitation is nonresponsive bid and error may 
not be corrected to make bid responsive, and neither may deviation be 
waived as minor informality or irregularity, continuous use of equip- 
ment making compliance with 5-year provision to furnish spare parts 
essential element of bid and material requirement in determining respon- 
Co a 
Price adjustment 
Contracting officer’s error detection duty 
Under military specification that did not describe piece of rubber re- 
quired as consisting of two pieces, acceptance because of urgency of 
procurement of low bid based on unconfirmed telephonic supplier quota- 
tion, immediately alleged to be erroneous, supplier having quoted on 
single piece of rubber, entitles bidder to price increase, certifying officer 
having failed to obtain confirmation of low bid prior to award even 
though realizing that two other proposals received, although priced in 
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CONTRACTS—Continued 
Mistakes—Continued 
Price adjustment—Continued 
Contracting officer’s error detection duty—Continued 
line with low bid, offered unacceptable alternate materials, and that con- 
tractor had been urged to submit written quotation prior to formal com- 
mitment by its supplier; therefore, contractor not having been placed 
on notice of nature and extent of mistake which should have been sus- 
pected by contracting officer, supplemental agreement to contract may be 
executed to provide price increase 
Modification 
Additional work or quantities 
Conflicting specification interpretation by bidders 

Additional amount to cover dimensional and wiring changes in filter 
assemblies made by contracting officer on drawings submitted to him for 
approval of changes proposed by manufacturer in its standard model to 
meet specialized specification requirements may not be paid to manu- 
facturer, contract interpretation and construction evidencing require- 
ment of compliance by contractor with dimensions of revised drawings ; 
however, contract may be modified to authorize increase in unit price 
to cover cost of wiring assemblies, contracting officer having had notice 
prior to bid opening of conflicting interpretation by bidders of wiring 
assemblies, matter falls within rule that when Govt-drawn agreement is 
susceptible of certain construction and contractor reasonably so con- 
strues it, that interpretation will be adopted 

Consideration 

Absence 

Fact that irrigation distribution system being constructed under Bur. 
of Reclamation contract and which was damaged by floods prior to com- 
pletion and acceptance is located in declared major disaster area does 
not make contractor eligible for relief under Federal Disaster Act (42 
U.S.C. 1855) for cost of reconstructing damage, act only providing 
emergency assistance to States and local governments, including dis- 
tricts, to alleviate immediate effects of disasters, and permanent im- 
provements remaining responsibility of local governments, there is no 
authority to relieve contractor from contractual obligations undertaken, 
and contract placing responsibility for damage repair on contractor 
until completion and final acceptance of work, U.S. has vested right to 
have irrigation system completed at contractor’s expense, notwithstand- 
ing damage resulted from act of God, and, therefore, contract may not 
be amended without compensating benefit to Govt 
Negotiation 

Changes, etc. 

Inclusion in contract of provisions in request for proposals from small 
business concerns that authorized substitution of some brand name or 
equal components and submission after award of engineering proposals 
on other than “or equal” components, prepared at contractor cost, to- 
gether with value engineering incentive clause authorizing after award 
approved specification deviations pursuant to part 17, par. I, Armed 
Services Procurement Reg., does not require award to be. disturbed, 
all offerors having had actual notice that successful offeror would be 
encouraged to develop and submit cost reduction proposals involving 
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Negotiation—Continued 

Changes, etc.—Continued 
specification changes in furtherance of Dept. of Defense cost reduction 
program and Directive No. 5010.8, dated Aug. 6, 1963; therefore, value 
engineering proposals having been properly excluded in evaluating 
successful offer that conformed to request for proposals, award made was 
most advantageous to Govt., price and other factors considered 

Competition 

Adequate 

Action of contracting officer in canceling invitation for rocket war- 
heads on basis that short delivery schedule could not be met and that 
procurement was of exigent nature and in negotiating with only one of 
firms originally solicited because it was only firm that possessed neces- 
sary experience for mass production is an action within considerable 
range of discretion vested in contracting officer under “public exigency” 
justification for negotiation under 10 U.S.C. 2304(g) and, therefore, 
decision to limit negotiation is not subject to objection 

Evaluation factors 

Point rating 

Award of contract negotiated in accordance with par. 3-805.1, Armed 
Services Procurement Reg., to bidder who offered lowest price based on 
inclusion, to eliminate any competitive advantage, of estimated rental 
value of Govt. facilities to be used, pursuant to par. 13-407 of regulation, 
notwithstanding bidder in evaluation of bids as provided by Request 
for Proposals had not received highest combined point score on technical 
and management factors, resulted in valid and binding contractual obli- 
gation, proposal of successful bidder essentially equaling that of bidder 
receiving highest point score, and other than technical and management 
factors being for consideration, and rent charged bidders for use of 
Govt. property is prima facie evidence that facilities were not equal in 


Offer and acceptance 

Variance between invitation and contract 

Acceptance of low bid, priced slightly below Govt.’s estimate and 
greatly out of line with other bids received, on basis of bid form alone 
rather than on basis of bid form as qualified by accompanying letter, 
overlooked in evaluation of bid, did not result in valid contract, notice of 
acceptance of bid having been sent under erroneous assumption bid was 
in compliance with advertised specifications, whereas bidder did not 
intend to and did not submit bid in accordance with advertised specifi- 
cations, and contracting officer did not intend to and lacked authority to 
accept bid not in accordance with advertised specifications, and no con- 
tract resulting absent meeting of minds, purported contract should be 
canceled as administratively recommended 
Personal services. (See Personal Services) 
Price adjustment 

Changes 

Unchanged work 

Claim of contractor for additional costs incurred due to delay by 
Govt. in furnishing borrow material under road construction contract 
is not compensable under “Changes” article in Standard Form 23A of 
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Price adjustment—Continued 
Changes—Continued 
Unchanged work—Continued 
contract, increased costs provided by “Changes” clause relating to 
change in drawings, designs, specifications, etc., and not to claim for un- 
liquidated damages resulting from breach of contract for delays in per- 
forming unchanged work that is attributable to Govt___-.--__-------- 
Delay, etc., by Government 
Under road construction contract that did not include either “Price 
Adjustment for Suspension, Delays, or Interruption of Work” clause 
provided by sec. 1-7.602-1, Federal Procurement Regs., or similar pro- 
vision, adjustment of contract price to compensate contractor for added 
costs incurred due to delays occasioned by Govt. may not be made on 
basis that suspension of work clause prescribed by sec. 1—7.602-1 was 
incorporated in contract by operation of law, regulation providing that 
insertion of clause in fixed-price contract is matter of administrative 
discretion rather than mandatory requirement____......------------- 
Proprietary, etc., items. (See Contracts, data, rights, etc.) 
Reformation. (See Contracts, modification) 
Requirements 
Small business set-asides 
Under invitation providing for small business set-asides and award 
of requirements contract, which contained descriptive literature clause 
covering newly available part for product to be furnished, but not pur- 
pose for requirement, low bidder on non-set-aside who submitted sample 
in lieu of literature may not be awarded contract on basis sample is 
“illustration” within meaning of par. 2—-202.5, Armed Services Procure- 
ment Reg., even though sample served better purpose, and material 
deviation requires rejection of bid; however, all bidders having offered 
part complying with specifications, rejection would be prejudicial to 
low bidder and contrary to best interests of Govt., and descriptive litera- 
ture requirement not having been justified nor its purpose stated as 
required by par. 2—202.5, invitation is defective and should be canceled__ 
Specifications 
Addenda acknowledgment 
Failure to return. (See Contracts, specifications, failure to furnish 
something required, addenda acknowledgment) 
Brand name or equal. (See Contracts, specifications, restrictive, par- 
ticular make) 
Changes, revisions, etc. 
After award 
Inclusion in contract of provisions in request for proposals from 
small business concerns that authorized substitution of some brand 
name or equal components and submission after award of engineering 
proposals on other than “or equal” components, prepared at contractor 
cost, together with value engineering incentive clause authorizing after 
award approved specification deviations pursuant to part 17, par. I, 
Armed Services Procurement Reg., does not require award to be dis- 
turbed, all offerors having had actual notice that successful offeror 
would be encouraged to develop and submit cost reduction proposals in- 
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CONTRACTS—Continued 
Specifications—Continued 
Changes, revisions, etc.—Continued 
After award—Continued 
volving specification changes in furtherance of Dept. of Defense cost 
reduction program and Directive No. 5010.8, dated Aug. 6, 1963; there- 
fore, value engineering proposals having been properly excluded in 
evaluating successful offer that conformed to request for proposals, 
award made was most advantageous to Govt., price and other factors 
considered 
General rule 
Claim of contractor for additional costs incurred due to delay by 
Govt. in furnishing borrow material under road construction contract 
is not compensable under “Changes” article in Standard Form 23A 
of contract, increased costs provided by “Changes” clause relating to 
change in drawings, designs, specifications, etc., and not to claim for 
unliquidated damages resulting from breach of contract for delays 
in performing unchanged work that is attributable to Govt 
Increased cost liability 
Additional amount to cover dimensional and wiring changes in filter 
assemblies made by contracting officer on drawings submitted to him 
for approval of changes proposed by manufacturer in its standard model 
to meet specialized specification requirements may not be paid to manu- 
facturer, contract interpretation and construction evidencing require- 
ment of compliance by contractor with dimensions of revised drawings ; 
however, contract may be modified to authorize increase in unit price to 
cover cost of wiring assemblies, contracting officer having had notice 
prior to bid opening of conflicting interpretation by bidders of wiring 
assemblies, matter falls within rule that when Govt-drawn agreement 
is susceptible of certain construction and contractor reasonably so 
construes it, that interpretation will be adopted 
Justification 
Upon termination for convenience of Govt. of contract for installa- 
tion of mechanization system in post office in order to change concept 
of system, efforts to redesign system following work suspension having 
failed, contracting officer, as provided in par. 1-8.201(c), Federal Pro- 
curement Regs., has right to negotiate settlement agreement, even 
though contract did not provide for work suspension or contract termi- 
nation, settlement to compensate contractor fairly for work done and 
preparations made for terminated portions of contract, including allow- 
ance for profit, which is reasonable under circumstances, in accordance 
with par. 1-8.301(a) of regulations, claim having arisen for work already 
performed under valid and subsisting contract that was terminated in 
public interest rather than having resulted from Govt.’s failure to 
carry out its obligations 
Conformability of equipment, etc., offered 
Acceptance effect 
Refusal by Govt. to accept further deliveries of instruments from 
contractor that did not comply with specification requirement which 
was relaxed to some extent for subsequent deliveries is not tantamount 
to work stoppage to entitle contractor to damages for production delays 
due to Govt. activities since Govt. under clear specification was entitled 
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Specifications—Continued 
Conformability of equipment, etc., offered—Continued 
Acceptance effect—Continued 
to demand that all deliveries meet specifications and prior acceptance 
of nonconforming items under initial production does not have effect of 
requiring Govt. to accept additional deliveries which do not conform to 
DO I isin cits iain 
Impossibility of meeting 
Allegation that military specification for production of dosimeters is 
drawn so close to ultimate in technical perfection that it is beyond limits 
of “state of art” capable of performance by contractor who had full 
knowledge of difficulties inherent in production and yet, with knowledge 
of what Govt. wanted, agreed to fixed-price contract may not have con- 
tract regarded as exceeding “state of art’? capable of performance_-_-_-- 
Contractor who claims damages for production delays in attempting 
to meet requirements of specifications on basis of impossibility of per- 
formance, although small percentage of items produced complied with 
specifications, may not have impossibility of performance in economic 
sense considered excuse for nonperformance since nonperformance re- 
quires impossibility of performance by any contractor, regardless of cost, 
and, under general rule, contractor who agrees to fixed-price contract 
with knowledge of specification requirements has assumed risk of im- 
possibility of performance and does not become entitled to additional 
compensation because of unforeseen difficulties in performance_____-_-_ 
Tests 
Prior procurements 
Test waived 
Bidder who pursuant to amendment to invitation for flying tow tar- 
gets was permitted to offer item different from specifications on basis 
that it had been approved and who was erroneously granted waiver of 
testing requirement is not bidder that may be considered to have been 
misled into submitting bid or precluded from competing on equal basis 
from other bidders offering tested item meeting specifications when in 
fact item offered by such low bidder was sufficiently different from 
specifications to preclude determination without testing, and, therefore, 
rejection of bid as nonresponsive was proper_____.-..--------------- 
Definiteness requirement 
Award of contract for technical equipment to bidder whose bid like all 
other bids received deviated from specifications under invitation which 
provided that if item offered did not meet specifications, bidder must 
state deviation or meet all specification requirements, but did not advise 
bidders how points of noncompliance would be evaluated or whether 
certain deviations would cause rejection, is award on basis of particular 
features of successful bidder’s own equipment rather than on common 
basis in compliance with specifications and, therefore, such award is 
I i ee 
“Model job” method use 
“Model job” method of evaluating few of most frequently used items 
of many items listed in invitation, bidders to submit prices for minimum 
quantities and on volume basis, where estimated quantities were omitted 
to avoid unbalanced bidding and lowest aggregate price is to be con- 


Page 


341 


341 


341 


704 


529 


INDEX DIGEST 


CONTRACTS—Continued 
Specifications—Continued 
Definiteness requirement—Continued 
“Model job” method use—Continued 
sidered lowest bid, contravenes requirements of 10 U.S.C. 2305 for full 
and free competition and invitation should be canceled, “model job” 
method of evaluation under which bidders are not advised fully as to 
bases upon which bids will be evaluated for award not meeting criteria 
contemplated by 36 Comp. Gen. 380 as to objectivity of bid evaluation, 
and although speculation involved in unbalanced bidding should be dis- 
couraged, use of “model job” method of evaluation will not per se 
eliminate such bidding, nor does fact that bidder is low on “model job” 
bid assure that award will be made to lowest aggregate bidder 
Deviations 
Descriptive literature 
Bid rejection 
Under invitation providing for small business set-asides and award 
of requirements contract, which contained descriptive literature clause 
covering newly available part for product to be furnished, but not pur- 
pose for requirement, low bidder on non-set-aside who submitted sample 
in lieu of literature may not be awarded contract on basis sample is 
“illustration” within meaning of par. 2—-202.5, Armed Services Procure- 
ment Reg., even though sample served better purpose, and material de- 
viation requires rejection of bid; however, all bidders having offered 
part complying with specifications, rejection would be prejudicial to low 
bidder and contrary to best interests of Govt., and descriptive literature 
requirement not having been justified nor its purpose stated as required 
by par. 2-202.5, invitation is defective and should be canceled 
Effect of failure to note 
Acceptance of low bid, priced slightly below Govt.’s estimate and 
greatly out of line with other bids received, on basis of bid form alone 
rather than on basis of bid form as qualified by accompanying letter, 
overlooked in evaluation of bid, did not result in valid contract, notice 
of acceptance of bid having been sent under erroneous assumption bid 
was in compliance with advertised specifications, whereas bidder did not 
intend to and did not submit bid in accordance with advertised specifi- 
cations, and contracting officer did not intend to and lacked authority 
to accept bid not in accordance with advertised specifications, and no 
contract resulting absent meeting of minds, purported contract should 
be canceled as administratively recommended 
Informal v. substantive 
Bidder who submits lowest unit prices on basic bid, as well as on option 
quantities, which were not to be considered in bid evaluation, and who, 
after bid opening, offers to reduce prices bid on option quantities because 
invitation required that option prices not exceed basic unit prices has 
not submitted bid that would make acceptance prejudicial to other bid- 
ders by higher price bid on option quantities and, therefore, deviation 
may be regarded as immaterial and award made on basis of same price 
for option quantities as for basic bid 
Bid bond principal 
Bid bond naming principal different from company submitting bid is 
prima facie deficient, notwithstanding bidder is affiliate of company 
named in bond, and pursuant to sec. 1-10.103-4, Federal Procurement 





CONTRACTS—Continued 














892 INDEX DIGEST 






Specifications—Continued 
Deviations—Continued 
Informal v. substantive—Continued 
Bid bond principal—Continued 
Regs., rejection of bid as nonresponsive is required, and bidder and bid 
bond principal being separate corporate entities, bid bond deficiency 
may not be waived as minor technicality, as surety’s obligation to prin- 
cipal on bond may not be imputed to bidder, bond submitted with bid not 
obligating surety to pay debt of bidder, and, therefore, surety’s obliga- 
tion under proposed contract would have to be established after bid 
opening, action which if permitted would tend to compromise integrity 
of competitive bid system by making it possible for bidder to decide after 
bid opening whether or not to make his bid acceptable and, therefore, 
correction of bid bond may not be authorized______.------------------- 
Failure to bid on addenda 
Upon cancellation of additive work required by amendment to invita- 
tion, contract award to be limited to work covered by base bid, fact that 
low bidder on basic work failed to quote price on additional work that 
had been contemplated, although acknowledging addenda, does not re- 
quire contract to be awarded to second low bidder on basis of having 
quoted price on additive, Govt. in canceling unnecessary additional work 
having exercised its right under invitation to waive bid informality and 
to accept any item or combination of items, price of additive became 
immaterial and unnecessary in evaluating base bid and its omission by 
low bidder informality to be waived as not affecting price, quantity, or 
quality and as not resulting in unfair competition by permitting other 
than method of contract performance contemplated, or by evaluating bids 
on other than basis common to all bidders____---.-------------------- 
Failure to return invitation to bid attachments 
Low bid which did not include General Provisions for supply contracts 
and Terms and Conditions of Invitation for Bids, attachments to invi- 
tation, but did return page of invitation schedule incorporating by ref- 
erence General Provisions of invitation, may be considered responsive, 
acceptance of which would consummate valid and binding contract, re- 
turn of page of invitation schedule incorporating General Provisions 
evidencing intent of bidder to be bound by provisions, and “Terms and 
Conditions of the Invitation for Bids” page of invitation relating solely 
to bid preparation, bases for acceptance, and other directory informa- 
tion, rights and obligations of contracting parties are not affected, and 
omission of page from bid may be waived as informality under par. 
2-405, Armed Services Procurement Reg., and, therefore, low bid, having 
incorporated by reference General Provisions of invitation, may be con- 
EE a ee ee 
Government equipment use 
Under procurement readvertised when sufficient funds became avail- 
able for total procurement on single-year fixed-price basis, offer of low 
bidder, considered nonresponsive under canceled two-step multi-year pro- 
curement arrangement, to use special tooling utilized under other Govt. 
contracts and made available to it for proposed contract by letter ap- 
proval does not meet “existing contract or agreement” requirement for 
use of special tooling contemplated by readvertised invitation, letter 
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CONTRACTS—Continued 
Specifications—Continued 
Deviations—Continued 
Informal v. substantive—Continued 
Government equipment use—Continued 
providing for use of Govt. facilities constituting nothing more than “con- 
currence” required by par. 13-402(a) (ii) (C), Armed Services Procure- 
ment Reg., and in addition failure of bidder te furnish acquisition costs 
for special tooling required by invitation renders low bid nonresponsive, 
as data, necessary for elimination of competitive advantage resulting 
from free use of Govt. property, is material factor that affects evaluated 
bid price 
Information 
Bid offering in error to supply for period of 1 year spare repair 
parts for equipment required to be in continuous operation rather than 
minimum 5 years specified by invitation is nonresponsive bid and 
error may not be corrected to make bid responsive, and neither may 
deviation be waived as minor informality or irregularity, continuous 
use of equipment making compliance with 5-year provision to furnish 
spare parts essential element of bid and material requirement in deter- 
mining responsiveness of bid 
Patent indemnity clauses 
Exception taken by low bidder to patent indemnity clause of invita- 
tion evidencing clause was unacceptable to bidder is not merely “re- 
quest” to delete clause from contract to be awarded but is condition to 
acceptance of contract that qualified bid, and rejection of nonrespon- 
sive bid was justified, precise meaning of word “request”, which in 
its ordinary sense is precatory and not mandatory, depending on cir- 
cumstances in which used, having been stated as part of bid it is tanta- 
mount to requirement bidder could exact under any resulting contract ; 
therefore, in absence of clearly expressed intent to accept contract 
subject to patent indemnity clause, exception is not expression of pref- 
erence, but is bid qualification affecting price of bid and giving low 
bidder advantage over other bidders, and contracting officer is not 
authorized to waive as minor deviation deletion of patent indemnity 
clause intended to protect Govt. from risk of patent infringement 
Permitted under invitation 
Award of contract for technical equipment to bidder whose bid like 
all other bids received deviated from specifications under invitation 
which provided that if item offered did not meet specifications, bidder 
must state deviation or meet all specification requirements, but did not 
advise bidders how points of noncompliance would be evaluated or 
whether certain deviations would cause rejection, is award on basis 
of particular features of successful bidder’s own equipment rather than 
on common basis in compliance with specifications and, therefore, such 
award is improper 
Inclusion in contract of provisions in request for proposals from 
small business concerns that authorized substitution of some brand 
name or equal components and submission after award of engineering 
proposals on other than “or equal” components, prepared at contractor 
cost, together with value engineering incentive clause authorizing 
after award approved specification deviations pursuant to part 17, 
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CONTRACTS—Continued 


Specifications—Continued 
Deviations—Continued 
Permitted under invitation—Continued 
par. I, Armed Services Procurement Reg., does not require award to be 
disturbed, all offerors having had actual notice that successful offeror 
would be encouraged to develop and submit cost reduction proposals 
involving specification changes in furtherance of Dept. of Defense cost 
reduction program and Directive No. 5010.8, dated Aug. 6, 1963; there- 
fore, value engineering proposals having been properly excluded in 
evaluating successful offer that conformed to request for proposals, 
award made was most advantageous to Govt., price and other factors 
Te 
Waiver 
Approval erroneous 
Bidder who pursuant to amendment to invitation for flying tow targets 
was permitted to offer item different from specifications on basis that 
it had been approved and who was erroneously granted waiver of testing 
requirement is not bidder that may be considered to have been misled 
into submitting bid or precluded from competing on equal basis from 
other bidders offering tested item meeting specifications when in fact 
item offered by such low bidder was sufficiently different from specifi- 
eations to preclude determination without testing, and, therefore, 
rejection of bid as nonresponsive was proper 
Failure to furnish something required 
Addenda acknowledgment 
Waiver criteria 
Failure of low bidder to acknowledge amendment to invitation, pur- 
suant to par. 1-2.207(b) (4), Federal Procurement Regs., for additional 
work to cost approximately $373, even though only .16 percent of bid 
price, or less than 1% percent of difference between only two bids re- 
ceived, comes within general rule that failure to acknowledge addendum 
that affects price, quantity or quality of procurement may not be 
waived as minor irregularity that pertains to immaterial or inconse- 
quential defect in bid, and, therefore, estimated $373 cost for additional 
work is not regarded as trivial or negligible within purview of par. 
1-2.405 of regulation, additional cost exceeding amount of less than $200 
used as criteria to apply de minimis rule doctrine to justify waiver of 
unacknowledged addendum as minor informality, rule that should be 
limited rather than enlarged, and rejection of low bid is required___-_-- 
Addenda information 
Cancellation of addenda 
Upon cancellation of additive work required by amendment to invita- 
tion, contract award to be limited to work covered by base bid, fact that 
low bidder on basic work failed to quote price on additional work that 
had been contemplated, although acknowledging addenda, does not re- 
quire contract to be awarded to second low bidder on basis of having 
quoted price on additive, Govt. in canceling unnecessary additional work 
having exercised its right under invitation to waive bid informality 
and to accept any item or combination of items, price of additive became 
immaterial and unnecessary in evaluating base bid and its omission by 
low bidder informality to be waived as not affecting price, quantity, 
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e CONTRACTS—Continued Page 
Specifications—Continued 
Failure to furnish something required—Continued 
Addenda information—Continued 
Cancellation of addenda—Continued 
or quality and as not resulting in unfair competition by permitting 
other than method of contract performance contemplated, or by evaluat- 
ing bids on other than basis common to all bidders____._----_--_---__ 386 
Certification of compliance 
Requirement incorporated in invitation for diesel tractor that bidders 
certify that tractor will be suitable for work to be performed when con- 
sidered with inspection clause providing for inspection and testing prior 
to acceptance is requirement that amounts to express warranty giving 
Govt. right to hold contractor after acceptance so that such certifica- 
tion requirement must be considered material provision that cannot be 
waived by contracting officer, and, therefore, bids of two low bidders 
who did not furnish required certification must be considered nonrespon- 
sive and award to third low bidder who furnished necessary certification 
Dh iva chawiutadaistodlactn cinmintamin at dgtadcae teal 732 
Information 
Under invitation providing that responsible labor surplus area con- 
cerns submitting responsive bids on non-set-aside portion of procure- 
ment who offer to perform more than 50 percent of manufacturing and 
production costs in persistent and substantial labor surplus areas will 
qualify to negotiate in five priority groups established, small business 
concern, second low bidder on non-set-aside portion of procurement, 
offering to perform 41 percent of costs in persistent labor surplus areas 
and 12 percent in substantial labor surplus areas, who although respon- 
sive to invitation only furnished information for third priority group— 
small business concerns that will perform in substantial labor surplus 
areas—may not have information that general and administrative ex- 
penses were inadvertently not considered as manufacturing and pro- 
duction cost accepted to change concern’s third priority classification to 
top group—persistent labor surplus area concerns—to obtain first con- 
sideration eligibility, thereby passing over bidders who had qualified in 
Ie ines io a SS ccc eet doce St 
Where under partial small business set-aside substantial part of con- 
tract price is contemplated purchases of raw material from suppliers, 
information furnished after bid opening indicating supplier of bidder 
offering to perform in other than labor surplus area is located in sub 
stantial labor surplus area entitles that bidder under invitation request- 
ing information on production by bidder and first-tier subcontractors to 
first priority to negotiate for set-aside rather than bidder planning to 
perform in persistent and substantial labor surplus area but whose sup- 
plier is not in labor surplus area, suppliers not being subcontractors in- 
formation submitted after bid opening may be considered in determining 
whether contract will be performed in labor surplus area___.---------- 320 
Low bidder who fails to list subcontractors on all categories of work 
as required by invitation is not only submitting bid that is inconsistent 
with mandatory requirements of invitation but to permit him to furnish 
subcontractors names after bid opening would encourage undesirable 
practice of bid shopping which requirements seek to eliminate, and while 
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CONTRACTS—Continued Page 
Specifications—Continued 
Failure to furnish something required—Continued 
Information—Continued 
bidder may have complied “substantially” with listing requirements 
of invitation, such degree of responsiveness does not cure overall non- 
NN OE I sisi iinet intacicliaennnemmami inline 526 
Low bid which did not include General Provisions for supply contracts 
and Terms and Conditions of Invitation for Bids, attachments to invita- 
tion, but did return page of invitation schedule incorporating by ref- 
erence General Provisions of invitation, may be considered responsive, 
acceptance of which would consummate valid and binding contract, 
return of page of invitation schedule incorporating General Provisions 
evidencing intent of bidder to be bound by provisions, and “Terms and 
Conditions of the Invitation for Bids” page of invitation relating solely 
to bid preparation, bases for acceptance, and other directory information, 
rights and obligations of contracting parties are not affected, and omis- 
sion of page from bid may be waived as informality under par. 2-405, 
Armed Services Procurement Reg., and, therefore, low bid, having in- 
corporated by reference General Provisions of invitation, may be con- 
Pics signa ti ins ents laa eh cen a 774 
Federal specifications 
Deviation justification 
Award of contract to other than low bidder under invitation for equip- 
ment featuring proprietary item manufactured only by successful bidder, 
where low bidder previously had met both Federal and Military Specifi- 
cations established for equipment without proprietary feature will not be 
disturbed, proprietary feature representing technical advance in manu- 
facturing of equipment and meeting bona fide needs of Dept. of Navy 
justify nonuse of existing Federal Specifications that do not adequately 
meet Govt.’s minimum needs; however, in view of restrictive feature of 
procurement, procedures for obtaining deviations from standard speci- 
fications provided by par. 1-1202, Armed Services Procurement Reg., 
should be reviewed and strempthemedl. 26a inn in ce in eee cence 27 
Failure to use 
Fact that award to only firm that could supply legitimate needs of 
procuring agency was not made to low bidder does not violate competi- 
tive bidding statutes, even though other bidders could not submit respon- 
sive bids without changing their equipment to incorporate proprietary 
feature of successful bidder, there being no requirement to purchase 
equipment without intelligent reference to particular needs to be served, 
special needs of agency precluded purchasing nonconforming item offered 
at lower price, and neither do procurement regulations require use of 
inadequate Federal and Military Specifications, par. 1-1202(c), Armed 
Services Procurement Reg., providing for deviations from mandatory 
use of Federal Specifications, and par. 1-1202(d) for their revision to 
obviate repeated departures from specifications.__......_....._.__.____ 27 
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Specifications—Continued 

Restrictive 

Particular make 
Special design features 

When invitation contains “brand name or equal” purchase description, 
not intended to be restrictive, that goes beyond make and model of brand 
name and specifies particular design features later determined to be non- 
essential, equipment offered by low bidder that does not conform to spe- 
cial design features of specifications, even though eliminated, does not 
meet equal in “all material respects” requirement of Federal Procure- 
ment Regs. 1—1.307.7(a), and contrary to nonrestrictive clause full and 
free competition consistent with needs of Govt. required by 41 U.S.C. 
253(a) was precluded; therefore, award should be canceled, and in re- 
advertising procurement specifications should accurately reflect actual 
needs of Govt. to permit full and free competition by all bidders 

Tests 

Waiver erroneous 

Bidder who was erroneously granted waiver of testing requirements 
for modified item which at time of award could not be determined to 
be compatible without such tests is not entitled by reason of erroneous 
testing advice to have award delayed until tests could be accomplished 
when other bidders who offered items meeting specifications were not 


given same opportunity 
Wage determinations 
Davis-Bacon Act. (See Contracts, labor stipulations, Davis-Bacon 
Act, minimum wage determinations) 


Subcontracts 

Bid shopping 

Low bidder who fails to list subcontractors on all categories of work 
as required by invitation is not only submitting bid that is inconsistent 
with mandatory requirements of invitation but to permit him to furnish 
subcontractors names after bid opening would encourage undesirable 
practice of bid shopping which requirements seek to eliminate, and while 
bidder may have complied “substantially” with listing requirements 
of invitation, such degree of responsiveness does not cure overall non- 
responsiveness of bid 
Tax matters 

Sales, etc., tax inclusion v. exclusion 

Reimbursement 

Contractor who failed to include State (New Mexico) taxes in bid 
price as required by contract because he relied upon silence of State 
tax authority to letter inquiring about applicability of tax rather than 
upon statute imposing tax and recent court decision upholding con- 
stitutionality of tax law has not shown concrete reasons for justifiable 
assumption or understanding that taxes were not applicable and, there- 
fore, contractor is not entitled to reimbursement for State taxes which 
Wete UO Tete 1k CONEINEE MIN C iio ois os nce eccnicocnnccdes 715 
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CONTRACTS—Continued Page 
Termination 
Convenience of Government 
Absence of claims settlement provisions 
Upon termination for convenience of Govt. of contract for installation 
of mechanization system in post office in order to change concept of sys- 
tem, efforts to redesign system following work suspension having failed, 
contracting officer, as provided in par. 1-8.201(c), Federal Procurement 
Regs., has right to negotiate settlement agreement, even though con- 
tract did not provide for work suspension or contract termination, set- 
tlement to compensate contractor fairly for work done and preparations 
made for terminated portions of contract, including allowance for profit, 
which is reasonable under circumstances, in accordance with par. 
1-8.301(a) of regulations, claim having arisen for work already per- 
formed under valid and subsisting contract that was terminated in public 
interest rather than having resulted from Govt.’s failure to carry out its 
INDI i <a <us cscs hgcaes dct is aa beng car aloes eho eeitaagaiiinana 466 
COURTS 
Commissioners, United States. (See Commissioners, United States) 
Costs 
Government liability 
Indigent persons 
Although court order authorizing indigent defendant to accompany 
his attorney overseas to take depositions of foreign nationals does not 
come within specific terms of Rule 15(c), Federal Rules of Criminal 
Procedure, Title 18, U.S.C., authorizing expenses of counsel, defendant’s 
presence at deposition may be so necessary to his defense to be considered 
as part of adequacy of his representation by counsel under Rule 15(c) 
and, therefore, acceptance of Rule 15(c) as authority for payment of 
defendant’s travel expenses requires such expenses to be paid from appro- 
priations of Administrative Office of U.S. Courts rather than appropria- 
nes: HE DI ks icitiioisiaidiendndeenmnbieinn 749 
Decisions 
Akol, et al. (Mandigo) v. United States, Ct. Cl. No. 564-57, decided 
May 15, 1964. (See Pay, retired, disability, re-retirement, election 
requirement, general rule) 
Caputo v. Ailes, U.S.D.C. (New York) No. 64-C-118. (See Compensa- 
tion, Postal Service, rates, transfers, reassignments, etc., Classification 
Act position) 
Foreign 
Litigation expenses 
Foreign currency purchases 
Foreign currency required for deposit with registry of court to obtain 
“writ of preliminary attachment,” condition precedent to instituting suit 
abroad against foreign contractors to recover excess replacement costs 
under defaulted military construction contracts to insure enforceability 
of judgments that may be recovered, is litigation expense, and in absence 
of statutory authority for departments and establishments of Govt. 
to resort to litigation in performing their duties and responsibilities, 
agencies whose activities gave rise to claims may not provide foreign 
currency and Attorney General, as chief law officer, has duty to institute, 
prosecute and defend court actions, defraying expenses from Justice 
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COURTS—Continued 
Foreign—Continued 
Litigation expenses—Continued 
Foreign currency purchases—Continued 
Dept. appropriations, and 1965 appropriations of Dept. “for legal activi- 
ties not otherwise provided for” may be used to purchase required foreign 
currency, pursuant to authority of sec. 507 of Public Works Appropria- 
tion, 1965 
Judges 
Compensation 
Failure to retire for disability 
Acceptance by President of certificate concerning disability of district 
court judge presented by Judicial Council of particular circuit pursuant 
to 28 U.S.C. 372(a), does not accomplish retirement of judge under Art. 
III, sec. 1 of Constitution, which provides for removal of judges only by 
impeachment, and, therefore, when President finds it necessary to ap- 
point additional judge for efficient dispatch of business, in case of dis- 
abled judge who does not retire because he has not had required service 
for retirement at full pay he may continue to receive full pay 
Judgments, decrees, etc. 
Acceptance as precedent by General Accounting Office 
Retired Navy member who did not elect disability retired pay under 
sec. 411 of Career Compensation Act of 1949, within 5-year period for 
such elections by members found physically disabled at time of release 
from active duty after retirement, but who is shown to have received pay- 
roll computing form indicating that his taxable retired pay was based on 
nondisability retirement may have payroll information regarded as of 
such character as to mislead member into inaction respecting election 
similar to rule in Akol, et al. v. U.S., Ct. Cl. No. 564-57, decided May 15, 
1964, and, therefore, increased retired pay claim submitted on behalf 
of widow of deceased member on June 12, 1959, will be considered elec- 
tion, within reasonable time after misinformation, for benefits under 
sec. 402 of act and adjustment in retired pay will be made upon receipt 
of percentage of disability determination from Department of Navy---- 
Appropriation availability 
Contempt fine 
Although contempt of court fine which was imposed by Federal court 
against employee acting in compliance with administrative regulations 
and instructions is judgment of court, fine is different in nature, prin- 
ciple and purpose from judgment which is payable from permanent in- 
definite appropriation established by sec. 1302 of act of July 27, 1956, 31 
U.S.C. 724a, and, therefore, while contempt fine may not be paid from 
permanent appropriation for judgments, if there is administrative 
determination that fine was incurred in accomplishment of official busi- 
ness for which department’s salaries and expenses appropriation is made, 
fine would be payable from such appropriation 
Estoppel by judgment rule 
Fact that Court of Claims order increasing amount of retired pay 
awarded plaintiff for period Nov. 1, 1953 to Sept. 30, 1963 in 159 Ct. Cl. 
80 on basis of 30 years’ creditable service for period commencing Aug. 29, 
1960, which had been computed pursuant to 10 U.S.C. 1402(a) on 
rates of monthly basic pay in effect on May 31, 1958, for enlisted pay 
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Judgments, decrees, etc.—Continued 

Estoppel by judgment rule—Continued 
grade E-7 with over 22 but not over 26 years of creditable cumulative 
service, was based on trial commissioner’s report rather than on its own 
independent judicial determination of legal merits does not detract 
from force and effect of action and rule of estoppel by judgment ap- 
plies in computation of plaintiff's retired pay subsequent to Sept. 30, 1963, 
adoption of commissioner’s report by court having been authorized by 
Rule 66 of Court of Claims, revised Apr. 1, 1964, action of court con- 
as SOR: Oi TIN io ici icctiincnbemccmecnnadenion 

Acceptance of Court of Claims judgment order to recompute amount 
of retired pay awarded plaintiff (159 Ct. Cl. 80) on basis of additional 
creditable service not constituting basis for ‘admission of liability” by 
Dept. of Justice in any other similar case, and order not containing 
explanation of why court ordered retired pay computed on basis of 
30 years’ creditable service rather than 22 but not over 26 years under 
10 U.S.C. 1402(a) for enlisted pay grade E-7, judgment order should 
not be used as precedent in computation of retired pay in other similar 
Eo cccuscnneukncustiunGaedtanh cae bidtnbnedasbnnnd abe eeu 

Interest 

Payable from permanent appropriation 
Transcript of judgment filing requirement 

Interest payable on joint judgment entered by U.S. District Court un- 
der Federal Tort Claims Act in amount over $100,000, when reduced by 
amount paid by co-defendant, pursuant to court order, to less than 
$100,000 is subject to restrictions of permanent appropriation estab- 
lished by sec. 1302 of Supplemental Appropriation Act of 1957, as 
amended (31 U.S.C. 724a), for payment of judgments and interest from 
date transcript of original judgment is filed with GAO to date of mandate 
of affirmance and 28 U.S.C. 2411(b), prescribing interest from date of 
judgment to date of appropriation approval, is not for application, 
and there being no requirement to file transcript until Dec. 14, 1964, 
date judgment entered Nov. 16, 1962 and affirmed June 24, 1964 was 
reduced, standards established by sec. 1302, otherwise having been satis- 
fied, interest is allowable from date of original judgment to date of 
mandate of affirmance 

Payment 

Government not party 

Court order issued at time of divorce of Army officer and wife directing 
that portion of retirement or pension rights accruing from U.S. Govt. be 
forwarded each month to wife is not binding on U.S. in view of fact 
that Govt. was not party to suit, and retired pay determined to be due 
officer from Dept. of Army under provisions of 10 U.S.C. Ch. 61 is not 
subject to attachment or garnishment proceedings issued on behalf of 
former wife in divorce action, nor do Army regulations permit allotment 
of retired pay for alimony purposes, and record not establishing U.S. 
is indebted to former wife of officer as result of court action, retired pay 
due him may not be paid directly to her____------__------------- esi 
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ge cOURTS—Continued Page 
Jurors 
Fees 
Government employees in State courts 
Wage taxes 
Deductions from fees received by Federal employee serving on 
jury duty in State court for city wage tax does not diminish fees received 
for jury service and to require refund of only net sum received by em- 
ployee would be tantamount to payment by Federal Govt. of city wage 
tax; therefore, in absence of authority for payment of wage taxes or 
21 other allowances in sec. 3 of act of June 29, 1940, 5 U.S.C. 30p, incident 
to State jury duty, gross amount received by employee must he refunded. 577 
CRIMINAL LAW VIOLATIONS 
Court sentence rescinded 
Upon correction of military records of officer of U.S. Army under 10 
U.S.C. 1552 to reflect withdrawal of court sentence imposed on him for 
violating 10 U.S.C. 202, officer became entitled to readjustment pay au- 
thorized pursuant to 50 U.S.C. 1016, military records now showing that he 
had been honorably discharged, that such discharge must be presumed to 
1 be not because of moral or professional dereliction, and that release from 
active duty after having completed at least 5 years of continuous active 
duty was involuntary, and officer by reason of correction of military rec- 
ords having become entitled to all benefits due on basis of corrected rec- 
ord, rights under 50 U.S.C. 1016 are for determination as though original 
records had shown information contained in corrected records____---- 143 
Although officer of U.S. Army continued on active duty for 2 months 
subsequent to imposition of court sentence for violation of 18 U.S.C. 202, 
correction of military records to show rescission of court sentence not 
reflecting active service, neither Army Board for Correction of Military 
Records nor Secretary of Army recognizing existence of de facto status 
for period, officer is not entitled to active duty pay and allowances 
claimed, nor did he earn or accrue additional leave in period, and in 
absence of fraud, authorized correction of records made is final and con- 
clusive under 10 U.S.C. 1552(a) on all officers of U.S___---_--.-_------- 143 
CUSTOM AND USAGE 
Trade usage 
1 Claims against ocean carriers to recover cost of fumigation services 
at U.S. ports on household goods shipments transported from overseas 
under Tenders of Service obligating carriers for “all transportation or 
incidental costs”, but which do not make specific reference to fumigation 
services, should be canceled, provision for transportation or incidental 
costs in tenders not being specific enough to embrace item of expense 
borne by shipper according to general carrier custom and practice, as 
confirmed by terms of ocean and land common carrier bills of lading, 
terms incorporated by reference in Govt. bill of lading, and to remove 
any doubt as to carrier liability for fumigation costs, rate tenders specifi- 


CRIT GROGIE CREED GN CONE inno dc ocicnctcidnemescccausnaidnnanekes 70 
DAMAGES 
6 Contracts. (See Contracts, damages) 


DAVIS-BACON ACT 
(See Contracts, labor stipulations, Davis-Bacon Act) 
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DECEDENTS’ ESTATES 
Lump-sum leave payments due civilian employees. (See Leaves of Ab- 
sence, lump-sum payments, deceased employees) 
DELEGATION OF AUTHORITY 
Heads of agencies to subordinates 
Personnel actions 
Where initial compensation fixed for wage board employees promoted 
to positions under Classification Act during retroactive period of Fed- 
eral Employees Salary Act of 1964, 5 U.S.C. 1113(b), is made by 
appointing officers at local installations who are permitted to make 
determinations under highest-previous-rate rule, and adjustment in rate 
of compensation is required after effective date of salary act under 
agency policy providing for fixing wage board salary rates to nearest 
rate in Classification Act schedule that would not result in salary 
decrease, whether authority to make such adjustments may be dele- 
gated to appointing officers cannot be answered categorically in view 
of varied and diverse rules or norms followed at installation levels in 
fixing rates; however, upon submission of specific facts, matter will be 
IE I iii tial crac a apciaapianninu ee cmampmmeitoapinm 
DEPARTMENTS AND ESTABLISHMENTS 
Services between 
Administrative functions 
Disbursing functions 
When employees of Dept. of State in overseas areas as part of 
regular duties perform certifying and disbursing functions for Dept. 
of Defense, and charge disbursements directly to military appropria- 
tions, account separately for transactions, and forward accounts, includ- 
ing original vouchers and supporting papers, to Dept. of Defense for 
audit and settlement by GAO, functions do not come under jurisdiction 
of Dept. of Defense within meaning of sec. 4, act of Dec. 29, 1941 (31 
U.S.C. 82e), which excludes disbursing functions under jurisdiction of 
War Dept. from protection of disbursing and certifying officers act, and 
upon designation of bonded certifying officers of Dept. of State to certify 
payments chargeable to military appropriations, U.S. disbursing and 
certifying officers of Dept. of State will be entitled to benefits and pro- 
tection of act for Dept. of Defense disbursements___._-__.___-__------- 
Certifying officers acting for two agencies. (See Certifying Officers. 
responsibility, interagency services) 
Information 
Furnishing statutory duty 
When furnishing information between agencies is statutory duty, cost 
of operation is proper charge against appropriation of furnishing agency, 
and 45 U.S.C. 228e(k) (3) authorizing Railroad Retirement Board and 
Secretary of Health, Education, and Welfare to supply each other with 
certified reports of specified records, Social Security Admin. is required 
to furnish Board with requested information from National Employee 
Index File, and without charge, in view of fact statutory provision is 
silent as to reimbursement, and notwithstanding 42 U.S.C. 1306 grants 
Secretary discretionary authority to furnish information and request 
payment for such service, general provision contained in 42 U.S.C. 1306 
not superseding specific provision in 45 U.S.C. 228e(k) (3), placing man- 
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DEPARTMENTS AND ESTABLISHMENTS—Continued 
Services between—Continued 
Information—Continued 
Furnishing statutory duty—Continued 
datory obligation upon two agencies to furnish informational services 
to each other 
Reimbursement 
Actual cost requirement 
Sale of electric power by Tennessee Valley Authority (TVA) to other 
Govt. agencies under authority vested in TVA Board to determine con- 
ditions and rate for particular type of service is not subject to sec. 601 
of Economy Act of 1932, 31 U.S.C. 686, which requires furnishing of 
services between Govt. agencies on ‘actual cost basis and, therefore, 
fixing of rate for power in accordance with criteria in sec. 15d(f) of 
Tennessee Valley Authority Act, as amended by act of Aug. 6, 1959, 
16 U.S.C. 831n-4(f), is proper 
Damages. (See, also, Public Lands, interagency loans, transfers, etc., 
damages, restoration, etc., authority ) 
Status 
Military Personnel and Civilian Employees’ Claims Act of 1964 
Coverage of Military Personnel and Civilian Employees’ Claims Act of 
1964, providing for settlement of claims against U.S. by members of uni- 
formed services and civilian officers and employees of U.S. for damage to, 
or loss of personal property incident to service extending to all Govt. 
agencies and their employees, according to legislative history of act, 
Library of Congress is considered “agency” within meaning of that term 


as it is used in act and, therefore, Library has administrative authority 
to settle personal property loss and damage claims of its employees pur- 
suant to act 


DETECTIVE SERVICES 

Employment prohibition. (See Personal Services, detective employment 

prohibition ) 

DISBURSING OFFICERS 

Interagency disbursements 

Liability 

When employees of Dept. of State in overseas areas as part of regular 
duties perform certifying and disbursing functions for Dept. of Defense, 
and charge disbursements directly to military appropriations, account 
separately for transactions, and forward accounts, including original 
vouchers and supporting papers, to Dept. of Defense for audit and settle- 
ment by GAO, functions do not come under jurisdiction of Dept. of De- 
fense within meaning of sec. 4, act of Dec. 29, 1941 (31 U.S.C. 82e), which 
excludes disbursing functions under jurisdiction of War Dept. from pro- 
tection of disbursing and certifying officers act, and upon designation of 
bonded certifying officers of Dept. of State to certify payments charge- 
able to military appropriations, U.S. disbursing and certifying officers of 
Dept. of State will be entitled to benefits and protection of act for Dept. 
Or IN ish in isk cai acatcdncceadeaene aes 
Relief 

Lack of due care, etc. 

Relief denied 

Regulations and travel orders under which payments were made by 

disbursing officers for nontemporary storage to members of uniformed 
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DISBURSING OFFICERS—Continued 
Relief—Continued 
Lack of due care, etc.-—Continued 
Relief denied—Continued : 
services whose permanent changes of stations were delayed by permis- 
sive temporary duty en route to attend civilian colleges not having con- 
templated any expense to Govt. for nontemporary storage, conclusion 
that payments were not result of lack of due care on part of disbursing 
officers as required by 31 U.S.C. 82a-2 is not justified, and relief of dis- 
bursing officers from accountability and responsibility for deficiencies in 
official disbursing accounts as prescribed by sec. 82a—2 in consequence of 
any illegal, improper, or incorrect payment is denied, and in settlement of 
erroneous payments for nontemporary storage during period of permis- 
sive temporary duty, credit for 90 days’ temporary sterage may not be 
a a ered eatin 160 
DISCHARGES AND DISMISSALS 
Military personnel 
Legality 
Navy member whose discharge for convenience of Govt. upon expira- 
tion of 5 years on temporary disability retired list under 10 U.S.C. 
1210(h) was accomplished subsequent to cancellation of authority for 
his discharge continued to have status on temporary disability retired 
list, notwithstanding discontinuance of retired pay following purported 
discharge, until terminated pursuant to retroactive orders transferring 
him, effective at close of 5-year period from temporary disability retired 
list to permanent retired list, and it follows member is entitled to disa- 
bility retired pay on and after transfer to permanent disability retired 


Other than honorable 
Transportation of dependents, household effects, etc. 

Amendment to Joint Travel Regs. to authorize return transpor- 
tation of dependents, household effects and privately owned vehicles of 
members of uniformed services who while serving overseas are involved 
in circumstances requiring separation under other than honorable con- 
ditions or confinement is within purview of Pub. L. 88-431, which 
amended 37 U.S.C. 406(h) to permit advance transportation in such 
circumstances, whether separation is effected overseas or in U.S., and 
in cases of confinement of members when there is determination that 
best interests of dependents and U.S. require return transpertation of 
ae ee ee 724 

DISTRICT OF COLUMBIA 
Employees 

Leaves of absence 

Military 

District of Columbia employee, member of Dist. of Columbia National 
Guard, ordered to active duty for 6 months during early part of year, 
and who is entitled to be excused from employment without charge to 
leave or compensation (military leave) under either 39 D.C. Code 608 
pertaining to parades or encampments, or 5 U.S.C. 30r authorizing 15 
days military leave in any calendar year for civilian employees ordered 
to active duty or defense training, may be granted 15 days military 


leave under 5 U.S.C. 30r without affecting entitlement under 39 D.C. 
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DISTRICT OF COLUMBIA—Continued 
Employees—Continued 
Leaves of absence—Continued 
Military—Continued 
Code 608, 15 days military leave prescribed by 5 U.S.C. 30r not being 
applicable to absences for which allowed leave is provided by 39 D.C. 
Code 608; therefore, if employee upon return from military duty is re- 
quired to serve 15 days on field duty in Dist. of Columbia National Guard, 
he would be entitled to military leave pursuant to 39 D.C. Code 608, 
although not entitled to additional military leave under 5 U.S.C. 30r 
during same calendar year 
When employee of Dist. of Columbia Govt. who as member of Dist. 
of Columbia National Guard is ordered to encampment under act of 
June 3, 1916, as amended, 32 U.S.C. 502, which requires at least 15 days of 
encampment or maneuvers each year, such order also fulfills requirement 
in 39 D.C. Code 607, enacted in 1889, that at least 6 consecutive days of 
camp duty be performed each year, earlier statutory provision pertain- 
ing to encampment of Dist. of Columbia National Guard not having been 
superseded by later statutory provisions applicable to training and en- 
campment of National Guard in general 
When Dist. of Columbia employee who is member of Dist. of Columbia 
National Guard proceeds to training area in advance of usual group 
and returns after completion of training period, he is entitled to military 
leave for entire period, even though in excess of 15 days, duty before 
and after annual field training and incident to encampment being part of 
“encampment” ordered or authorized under 39 D.C. Code 608 
Term “encampment” as used in 39 D.C. Code 608 means camp duty pre- 
scribed by 39 D.C. Code 607, as well as field training prescribed by 32 
U.S.C. 502, and any duty reasonably connected therewith, and if any 
doubt should arise involving specific encampment it may be presented 
for consideration 
Firemen and policemen 
Leaves of absence 
Administrative leave 
When it is determined under sec. 5(b) of act of Aug. 21, 1964, that fire- 
men and policemen of Dist. of Columbia are not entitled to be absent 
from duty without charge to leave, absence not having resulted from per- 
formance of duty, regulations may not be promulgated to authorize grant 
of administrative leave for absence, sec. 5(b) providing only for promul- 
gation of regulations for determining whether injury or disease resulted 
from performance of duty 
Advances of sick leave 
Having become subject to Annual and Sick Leave Act of 1951, as 
amended, pursuant to act of Aug. 21, 1964, firemen and policemen of Dist. 
of Columbia who do not have sufficient sick leave balance to cover periods 
of absence that are not due to injury or illness resulting from perform- 
ance of duty may be advanced sick leave in accordance with 5 U.S.C. 
2063(c), which authorizes advance of ‘sick leave not to exceed 30 days 
in cases of serious disability or ailments; however, just because officer 
or member was not initially credited with sick leave balance as of effec- 
tive date of 1964 act sufficient to cover absences found not to have resulted 
from performance of duty is not basis for advancing sick leave 
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DISTRICT OF COLUMBIA—Continued 
Firemen and policemen—Continued 
Leaves of absence—Continued 
Sick 
Absences of firemen and policemen of Dist. of Columbia determined 
pursuant to sec. 5(b) of act of Aug. 21, 1964 not to have resulted from 
performance of duty are chargeable as sick leave, such absences not being 
exempt from charge under sec. 5(a), and legislative history indicating 
purpose of act was to extend to officers and members of fire department 
and police forces sick leave benefits accorded civilian employees by 
placing them under provisions of Annual and Sick Leave Act of 1951, as 
amended, and initially crediting to them sick leave balance that repre- 
sents estimate of amount that would have accumulated under 1951 act 
from date of employment; therefore, officers and members pursuant to 
sec. 630.401, Federal Personnel Manual, may be granted sick leave 
for absences due to sickness or injury incapacitating them for per- 
I BE I icant asks ionceisniccstn ens ainhdiinninneaanaabnnetiliitinabnitiuciaiatn 209 
Absences of firemen and policemen of Dist. of Columbia determined 
not to have been result of performance of duty under sec. 5(b) of act of 
Aug. 21, 1964, for period from effective date of act—first day of first pay 
period beginning after Jan. 1, 1964—until regulations are issued or GAO 
decision rendered on questions presented, should not be disregarded, 
even though some difficulty may be encountered in securing required 
information, in view of purpose of legislation to initially establish sick 
leave balance for each officer and member__------------------------ 209 
Retirement 
Dual coverage 
Annuitants retired optionally or for disability either under District 
of Columbia Policemen and Firemen’s Retirement and Disability Act or 
act for retirement of public school teachers in Dist. of Columbia who are 
employed in positions under Civil Service Retirement Act may ultimately 
receive full pension under both systems provided legal requirements of 
each act are met, but service time under one retirement act may not be 
included in service time computed under the other______-------_-----_ 286 
Mandatory retirement 
Reemployment prohibition 
In view of prohibition in sec. 204 of act of June 30, 1932 on reemploy- 
ment of civilian employees of municipal Govt. of Dist. of Columbia who 
are automatically separated from service upon reaching prescribed re- 
tirement age, members of Fire Dept. and Metropolitan Police Dept. man- 
datorily retired under District of Columbia Policemen and Firemen’s 
Retirement and Disability Act at age of 64 prescribed by Commissioners’ 
Orders may not be reemployed by either Federal or Dist. of Columbia 
a ee ee 286 
Reemployed by Federal Government, etc. 
Disability retirement 
Members of Fire Dept. and Metropolitan Police Force retired for 
disability under District of Columbia Policemen and Firemen’s Retire- 
ment and Disability Act who are not subject to sec. 204, Economy Act 
of 1932, precluding reemployment by U.S. or Dist. of Columbia of mem- 
bers mandatorily retired fur age, are eligible for reemployment and 
it is insignificant whether or not disability was incurred in, or aggravated 
by performance of duty 
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DISTRICT OF COLUMBIA—Continued 

Firemen and policemen—Continued 

Retirement—Continued 

Reemployed by Federal Government, etc.—Continued 
Salary reduction 

Annuitant under District of Columbia Policemen and Firemen’s Retire- 
ment and Disability Act, whether retired optionally or for disability, may 
be reemployed by Dist. of Columbia Govt. in any position not subject to 
that act, including positions subject to coverage by Civil Service Retire- 
ment Act, or District of ‘Columbia Teachers Retirement Act, without 
reduction of salary by amount of annuity 
School teachers 

Reemployed Civil Service annuitants 

Salary reduction 

Annuitant retired under Civil Service Retirement Act and reemployed 
in position subject to act for retirement of public school teachers in Dist. 
of Columbia is within purview of sec. 13 of Civil Service Retirement Act 
Amendments of 1956 (5 U.S.C. 2263), and reduction in salary of annuitant 
is required in amount of annuity received from Civil Service Retire- 
ment System, neither section nor legislative history indicating intent to 
eliminate annuitants appointed to any office, position or employment 
under Govt. of Dist. of Columbia from salary reduction requirement of 


Retirement 
Dual coverage 
Annuitants retired optionally or for disability either under District of 
Columbia Policemen and Firemen’s Retirement and Disability Act or 


act for retirement of public school teachers in Dist. of Columbia who are 
employed in positions under Civil Service Retirement Act may ultimately 
receive full pension under both systems provided legal requirements of 
each act are met, but service time under one retirement act may not be in- 
cluded in service time computed under the other 
Reemployment 

Teacher whether retired optionally or for disability under act for 
retirement of public school teachers in Dist. of Columbia may be em- 
ployed by Federal or Dist. of Columbia Govts. in position subject to Civil 
Service Retirement System without reduction of salary received; how- 
ever, reemployment of those teachers retired for age pursuant to D.C. 
Code 31-723(c) is barred by sec. 204 of act of June 30, 1932, which 
precludes reemployment of Dist. of Columbia employees automatically 
separated from service for age 

DISTRICT OF COLUMBIA REDEVELOPMENT LAND AGENCY 

Property rental 

Improvements by lessee 

Restriction in sec. 6(d), District of Columbia Redevelopment Act of 
1945 (D.C. Code 5-705(d)), prohibiting new construction or substantial 
remodeling of existing buildings, having only limited role, avoidance of 
increasing acquisition costs to District of Columbia Redevelopment Land 
Agency during period from certification of redevelopment plan to ac- 
quisition of real property, agency may after acquiring property increase 
rental charges to reflect increased rental value of property due to im- 
provements made by tenant and allow rental deduction for amortization 
of leasehold improvements made by tenant 
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DIVORCE. 
(See Husband and Wife, divorce) 
DOCUMENTS 
Incorporation by reference 
Contracts. (See Contracts, incorporation of terms by reference) 
DONATIONS 
Matching Federal appropriations 


Although to extent that existing private pledges of gifts in kind to 
John F. Kennedy Center for Performing Arts are converted or reduced 
to cash by Board of Trustees of Center without creating corresponding 
liability chargeable to Center, cash obtained constitutes acquisition of 
funds available to meet “dollar-for-dollar” basis requirement of sec. 8 
of John F. Kennedy Center Act, as indicated by legislative history of act, 
for matching Federal appropriation contained in Dept. of Interior and 
Related Agencies Appropriation Act, 1965, determination whether par- 
ticular arrangement for converting or reducing pledges to cash that 
does not result in corresponding liability to Center complies with, or has 


been authorized by John F. Kennedy Center Act, must await formulation 

i TIO OE IE in iin iin cceecn ch ccnsenee 
EASEMENTS, RIGHTS OF WAY, ETC. 

Creation, existence and termination 

Improvements on lands reserved to the United States 
In acquisition of land for new right-of-way necessary to relocate por- 

tion of Alaska Railroad, payment may not be made without congressional 

approval for homes and other structures and improvements located on 

lands patented subsequent to act of Mar. 12, 1914, reserving to U.S. right- 

of-way for construction of railroads, and telegraph and telephone lines, 

payment of compensation for taking of land being precluded by sec. 1 

of act (48 U.S.C. 305), and nothing in legislative history of section in- 

dicating landowner was to be compensated for improvements located on 

reserved right-of-way without congressional authorization__-_- 
EVIDENCE 
Presumptions 

Marriage validity 

Deductions from retired pay of officer of uniformed services who 
elected to provide annuity under authority of Retired Serviceman’s 
Family Protection Plan (10 U.S.C. Ch. 73), for wife whose first marriage 
performed in Mexico was dissolved there by “mail-order” divorce, neither 
party to marriage being resident or domiciled in Mexico at time of mar- 
riage or divorce, should be continued, notwithstanding uncertainty cast 
on second marriage by “mail-order” decree of divorcee—matter to be re- 
solved by courts—in view of presumption, based on public policy, in favor 
of validity of second or last marriage, thereby favoring legitimacy of 
offsprings of marriage, presumption strengthened by fact that second 
marriage performed in 1936 continued unbroken and unchallenged 
Reports of existence 

Subsequent to payment 

Requirement to obtain reports of existence prior to release of retired 
pay checks, when checks are made payable to third party for member 
who is mentally incompetent, sent to foreign address, or mailed to third 
person for negotiation under power of attorney, resulting in delayed re- 
lease of checks, disruption of mechanized operations, and increased 
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EVIDENCE—Continued 
Reports of existence—Continued 
Subsequent to payment—Continued 
expenses, procedure may be simplified and reports of existence obtained 
on “one month behind basis”, advantage to be gained in permitting 
checks to be mailed at end of each month, followed by receipt of report 
verifying retired member’s existence, outweighing possible risk of one 
month’s overpayment of retired pay 
EXPERTS AND CONSULTANTS 
Retired military officers 
Double compensation. (See Compensation, double, concurrent military 
retired and civilian service pay, consultants) 
FAMILY ALLOWANCES 
Evacuation 
Return to other than continental United States 
Dependents of members of uniformed services who are evacuated from 
overseas to States of Hawaii and Alaska or to Panama Canal Zone, 
Puerto Rico, or territory or possession of U.S. may not be regarded as 
evacuated from “places outside to inside the U.S.” within meaning of 37 
U.S.C. 405a, as added by Pub. L. 89-26, which provides allowances for 
dependents evacuated from overseas, in view of definition of term 
“United States” in par. 1150-16, Joint Travel Regs., that term “United 
States,” for purposes of travel and transportation allowances, means 
“the 48 contiguous States and the District of Columbia,” and legislative 
history of Pub. L. 89-26 indicates that Congress did not intend to change 
longstanding definition of term “United States” ; therefore, regulation to 
permit payment in such cases would not be proper 
Dependents of members of uniformed services who are ordered evacu- 
ated from foreign area for return to U.S. but who choose to reside in 
place outside U.S. do not qualify for special travel and transportation 
allowances provided by 37 U.S.C. 405a, as added by Pub. L. 89-26, for 
dependents evacuated to “United States,” and, therefore, payment of 
amount which would have been payable if dependents had been evacu- 
ated to U.S. is not authorizea 
Separation 
Residence distance from station 
Member of uniformed services who was authorized concurrent travel 
at Govt. expense for dependent wife to overseas location to reside with 
her mother at place that was more than 50 miles from member’s station 
until Govt. quarters were available may not have wife’s place of resi- 
dence away from member’s station regarded as due to any military re- 
striction on her travel for entitlement to family separation allowance 
payment and, therefore, specific restriction in 37 U.S.C. 427(b) (1) 
against payment of family separation allowance when dependent travel 
to overseas station is authorized at Govt. expense precludes payment 
of family separation allowance to member 
Even though member of uniformed services transferred to Alaska un- 
der orders which do not provide for concurrent travel of dependents, 
but authorize travel to designated place, moved dependents within 50 
miles—considered reasonable commuting distance—of new duty station, 
location accessible only by commercial or military aircraft and, there- 
fore, precluding daily commuting and limiting family visits to 3 days 
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FAMILY ALLOWANCES—Continued 


Separation—Continued 
Residence distance from station—Continued 
monthly, he is entitled to family separation allowance prescribed by 37 
U.S.C. 427(b), as dependents, although residing within distance of 50 
miles from member’s station, are not regarded as residing near member’s 
duty station within contemplation of restriction in sec. 427(b), and the 
short monthly visits during the enforced separation for an extended 
period not affecting the member’s entitlement, he may be paid a family 
REIN TI iin satin so penis fac eas et cenecans tn ton sa einen 
Type 1 
Dependent in other than member’s custody 
Member of uniformed services separated from dependent son, not by 
reason of duty assignment, but because member’s former wife was 
awarded sole custody of child, who is assigned to permanent duty station 
where adequate quarters are unavailable and which is located approxi- 
mately 20 miles from dependent child’s permanent residence, may not 
have dependent regarded as living away from permanent station within 
meaning of 37 U.S.C. 427(a) to entitle him to separation allowance 
TID “Cis Se cetennadidcka cnn ocmemiiinccnmetmanemmaieaimm 
Missing, interned, etc., status 
Family separation allowance authorized by 37 U.S.C. 427(b) to mem- 
bers of uniformed services which is based in part on entitlement to 
quarters allowance and on necessity to reimburse members for added 
household expenses resulting from separation of member from depend- 
ents is, for purposes of determining whether it is allowance payable 
during missing status, in same category as basic allowance for quarters 
which is specifically authorized to be paid to members in missing status 
rather than temporary allowance that is required to be excluded, and, 
therefore, even though family separation allowance is not allowance 
specifically mentioned under sec. 2, Missing Persons Act, 50 U.S.C. App. 
1002, it may continue to be paid to members in missing status if they 
were receiving family separation allowance when missing status began, 
and provided that there is no change in status of dependents to termi- 
I NN iia tite scissile as Ian setae aman de ats acne ada 
When member of uniformed services enters missing or other status 
covered by Missing Persons Act, as amended, 50 U.S.C. App. 1001-1015, 
permanent items of pay and allowances, except temporary allowances, 
may continue to be credited to his account provided no change occurs 
in conditions of entitlement, sec. 2 of act authorizing same basic, spe- 
cial and incentive pay, basic allowances for subsistence and quarters, 
and station per diem allowances, not to exceed 90 days, for period of 
absence that member was entitled to at beginning of absence, and family 
separation allowance authorized by 37 U.S.C. 427(a)—basiec allowance 
for quarters equal to that payable to member without dependents in 
same pay grade—falling within purview of sec. 2, Missing Persons Act, 
it may be allowed, but not cash clothing allowance provided for en- 
listed personnel under 37 U.S.C. 418, item that is not enumerated in 
act, and other specific items of pay or allowances may be questioned____ 
Saved on temporary promotion 
Warrant officer in Navy who was not transferred to overseas duty 
station until some time after he received temporary appointment as 
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FAMILY ALLOWANCES—Continued 
Separation—Continued 
Type 1—Continued 
Saved on temporary promotion—Continued 
lieutenant (jg) entitling him to saved pay and allowances may not have 
saved pay and allowance provisions in 10 U.S.C. 5596(f) construed as 
authorizing subsequent increase in amount of saved pay and allowances 
by reason of changed condition of overseas duty and, therefore, although 
cost-of-living allowances and family separation allowances are for con- 
sideration in computing saved pay, member, upon transfer overseas, 
is not entitled to cost-of-living allowance and family separation allow- 
ance in addition to saved pay and allowances he was entitled to at 
time of temporary promotion, but is only entitled to such allowances 
as part of pay and allowances of his temporary grade 
Type 2 
Dependency determination 
When member of uniformed services is transferred to permanent 
overseas duty station prior to approval of quarters allowance for mother, 
and in accordance with par. 7000-9, Joint Travel Regs., her concurrent 
travel at Govt. expense is not authorized, upon retroactive recognition of 
dependency and approval of allowance, member is entitled to family 
separation allowance prescribed by 37 U.S.C. 427(b)(1) from date of 
approval of quarters allowance through day prior to mother’s arrival 
at his new duty station if delay in dependency determination was caused 
by Govt. and member maintained and shared quarters with her prior to 
his transfer which enforced separation; however, if delay was caused 
by member, no basis exists for payment of family separation allowance, 
as concurrent travel of member’s dependent would have been 
authorized 
Isolated duty stations 
Even though member of uniformed services transferred to Alaska 
under orders which do not provide for concurrent travel of dependents, 
but authorize travel to designated place, moved dependents within 50 
miles—considered reasonable commuting distance—of new duty station, 
location accessible only by commercial or military aircraft and, there 
fore, precluding daily commuting and limiting family visits to 3 days 
monthly, he is entitled to family separation allowance prescribed by 37 
U.S.C. 427(b), as dependents, although residing within distance of 50 
miles from member’s station, are not regarded as residing near member’s 
duty station within contemplation of restriction in sec. 427(b), and the 
short monthly visits during the enforced separation for an extended 
period not affecting the member’s entitlement, he may be paid a family 
separation allowance 
Reserve training, etc., duty 
National Guard officer whose active duty orders for more than 
30 days but less than 90 days training did not authorize transportation of 
dependents at Govt. expense and dependents accompanied him to duty 
station remaining there for entire period of training is not entitled to 
family separation allowance (Type 2), benefits authorized by 37 U.S.C. 
427(b) being based on enforced separation of member of uniformed 
services from family for extended period of time, and on fact that de- 
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FAMILY aLLOWANCES—Continued 


Separation—Continued 
Type 2—Continued 
Reserve training, etc., duty—Continued 
pendents do not reside at or near duty station; therefore, reservist 
experiencing no enforced separation from family, and temporary resi- 
dence of dependents at training station not being regarded as visit of 
temporary nature, he may not be paid family separation allowance-_--_- 
Ship duty 
Commencement and termination 
Member of uniformed services on duty aboard vessel that departs 
from home port on first day of month and returns to home port on 3i1st 
day, or member who departs for and returns from temporary duty on 
those dates, may be regarded as having been away for period of more 
than 30 days, regardless of actual hour of departure and return, for 
entitlement to family separation allowance under clauses (2) and (3) 
OE ee ee cl ieee Sun debweds 
Duty tour selection 
Navy officer transferred to vessel located in unrestricted foreign home 
port entitling him to transportation of dependents to overseas station 
at Govt. expense, pursuant to 37 U.S.C. 406, who fails to select within 
time limitation prescribed by SECNAVINST 7220.46A, shorter “all 
others” tour of duty under which travel of dependents to overseas duty 
station is not authorized may not be paid family separation allowance, 
type 2, for period of duty aboard vessel prior to its return to home port 
in U.S., notwithstanding officer’s failure to select shorter tour of duty, 
which would have entitled him to payment of family separation allow- 
ance, may have been due to fact that regulation prescribing allowance 
was not published on vessel, as Govt. is not liable for negligent acts of its 
officers, agents, or employees, even though committed in performance of 
a Sh ee eee 
Erroneous information 
Navy member who, incident to transfer between ships, did not move 
dependents because of erroneous information on order and assignment 
card concerning home port of vessel to which he was assigned, may not 
have entitlement to family separation allowance under 37 U.S.C. 427 
(b) (1) determined on basis of erroneous information but rather on 
basis of correct facts and, therefore, since member would have been en- 
titled to transportation of dependents on basis of actual home port of 
ship prior to time notice of home port change was received by member 
while on board ship, he is not entitled to family separation allowance 
I cet eae ia ticnamancabe cu dacmntinwseSaeetekwnns 
Return of ship to home port 
Coast Guard vessel which, while on ordered patrol duty away from 
home returned to home port for less than 2 hours prior to expiration of 30- 
day qualifying period for entitlement by crew members to family separa- 
tion allowance payments under 37 U.S.C. 427(b) (2), must have return to 
home port regarded as interrupting vessel’s absence from home port, 
even though return was only for brief time and none of crew members 
was granted liberty ; therefore, since vessel returned to home port within 
3 weeks of date of patrol duty, vessel was not away from home port for 
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FAMILY ALLOWANCES—Continued Page 
Separation—Continued 
Type 2—Continued 
Ship duty—Continued 
Return of ship to home purt—Continued 
continuous period of more than 30 days and payment of family separa- 
ee eR SS 324 
Temporary duty 
Return for overnight stay 
Navy officer whose qualifying period of 30 days or more temporary 
duty aboard ship for payment of family separation allowance prescribed 
by 37 U.S.C. 427(b) (3) is interrupted when his ship enters San Diego 
harbor for overnight stay, and granted liberty he visits his family at his 
home in San Diego area, is not entitled to family separation allowance, 
notwithstanding officer completed 31 days temporary duty and that his 
home may or may not be located within physical boundaries of his per- 
manent duty station, officer’s dependents having resided near his tempo- 
rary duty station during period vessel to which he was assigned was in 
San Diego harbor, officer may not be regarded as having been on tempo- 
rary duty away from his permanent station for continuous period of 
more than 30 days within meaning of sec. 427(b) (3), and he is not en- 
titled to family separation allowance_____-....---.--_-..-.---.-~-~-- 611 
FEDERAL AVIATION AGENCY 
Airport development 
Leasehold termination costs 
Although incident to removal of hangars obstructing navigation aids 
at municipal airport, Federal Aviation Agency may grant funds to cover 
Govt.’s share of reasonable cost of terminating leasehold interests held 
by firms servicing aircraft under leases with unexpired 5-year term and 
renewal option for another 5 years as proper “land acquisition” develop. 
ment project cost under 49 U.S.C. 1101(a) (3), payment based on formula 
considering 10 years’ remaining life of leases and 30 years’ projected life 
of substitute hangar, plus its construction cost, may not be characterized 
as grant to extinguish leasehold interest, but would constitute payment 
for construction of hangar, formula overlooking payment of rent, that 
city could use its police powers to reduce termination costs, and that 
leases provide for cancellation without obligation___._..__.__.__-__-__-__- 368 
FEDERAL PROCUREMENT REGULATIONS 
Compliance 
Tie bids 
Fact that two low tie bidders under invitation providing for contract 
award in accordance with par. 1-2.407.6, Federal Procurement Regs., 
were not present at lot drawing as prescribed by regulation when held 
by agency employees did not result in legally defective award, and record 
of procedure containing no evidence of impropriety, purpose of pro- 
cedural requirement of regulation—avoidance of any suggestion or impli- 
cation of impropriety in drawing or in award—has been met, as well as 
objective of competitive bidding statute and Federal Procurement Regs. 
for fairness and impartiality in selecting lowest responsible bidder for 
award; therefore, failure to strictly follow regulation and permit tie 
bidders to witness drawing does not justify another drawing, prejudi- 
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FEDERAL PROCUREMENT REGULATIONS—Continued 
Compliance—Continued 
Tie bids—Continued 
cial to successful bidder and giving other tie bidder second opportunity 
to compete, however, in future par. 1-2.407.6 should be strictly followed-_ 
FEES 
Commissioners, United States. (See Commissioners, United States, fees) 
Jury. (See Courts, jurors, fees) 
Parking 
Government-owned vehicles 
City, State, etc., parking fees 
Parking meter fees which are paid by employees on official business for 
parking Govt-owned vehicles in municipally owned parking lots, when 
street or other free parking is not available, are distinguishable from 
fees paid for parking Govt-owned vehicles on metered public streets or 
highways which fees must be considered tax or license that cannot be 
imposed by municipality in exercise of its police power against Federal 
Govt. or employees as agents of Federal Govt., and, therefore, employees 
authorized to use Govt-owned automobiles on actual expense bases may 
be reimbursed for parking on municipally owned metered lots 
FINES 
Imposition by courts 
Contempt. (See Courts, judgments, decrees, etc., appropriation avail- 
ability, contempt fine) 
FOREST SERVICE 
(See Agriculture Department, Forest Service) 
FRAUD 
False claims 
Effect of contracting officer and contract appeals board decisions 
Decision by contract board of appeals to allow contractor claim 
that may be partially tainted with possible fraud does not create any 
right or obligation on Govt. and under longstanding, judicially recog- 
nized rule, that administrative, accounting and auditing officers have 
duty to refuse and prevent payment of public moneys under any agree- 
ment as to which there is reasonable suspicion of irregularity, collusion, 
or fraud, payment from appropriated funds of any amount on account 
of decision of board may not be authorized 
FUNDS 
Federal grants, etc., to other than States 
Interest accrual. (See Interest, advance payments, as belonging to 
United States v. others) 
Federal grants, etc., to States. (See States, Federal aid, grants, etc.) 
Foreign 
Purchase for litigation expenses 
Foreign currency required for deposit with registry of court to obtain 
“writ of preliminary attachment,” condition precedent to instituting 
suit abroad against foreign contractors to recover excess replacement 
costs under defaulted military construction contracts to insure enforce- 
ability of judgments that may be recovered, is litigation expense, and in 
absence of statutory authority for departments and establishments of 
Govt. to resort to litigation in performing their duties and responsibili- 
ties, agencies whose activities gave rise to claims may not provide for- 
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e FUNDS—Continued Page 
Foreign—Continued 
Purchase for litigation expenses—Continued 
eign currency and Attorney General, as chief law officer, has duty to 

1 institute, prosecute and defend court actions, defraying expenses from 
Justice Dept. appropriations, and 1965 appropriations of Dept. “for 
legal activities not otherwise provided for” may be used to purchase 
required foreign currency, pursuant to authority of sec. 507 of Public 
FRORIS ADERORUIRIION, 2B iiik osc icccinciicnciummcnnemiiainemmael 463 
Revolving , 

Establishment 

Grant-in-aid funds 

East-West Center established as educational institution on campus 
of University of Hawaii under authority of Center for Cultural and 
Technical Interchange Between East and West Act of 1960 (22 U.S.C. 
2054 note), and maintained through grant funds from University, may 
make use of revolving fund procedure for press operations—East-West 
Center Press—free from statutory restriction of sec. 3617, R.S., 31 
U.S.C. 484, imposed on expenditure of appropriated moneys by depart- 
8 ments and establishments of Govt., Center financed through University 
of Hawaii grants, authorized in appropriations acts for State of Hawaii, 
does not require specific authority to operate revolving fund, and grant 
agreement containing no prohibition there is no legal objection to main- 
tenance of revolving fund by East-West Center Press___...-.---------- 87 
Trust 

Income earned in public buildings financed by trust funds 

Commissions earned on telephone pay stations in new Social Security 
Building occupied by Bureau of Old Age and Survivors Insurance and 
financed from trust funds, which are also used for reimbursement of 
operating costs, including maintenance and utilities, are for deposit in 
miscellaneous receipts, and B-4906 of Oct. 11, 1951, precluding deposit 
of telephone commissions to trust funds because they were in no way 
connected with activities prescribed by law for Bureau and were reve- 
nues in payment for privilege is reaffirmed, test as to whether telephone 
commissions may be otherwise deposited is not source of funds bearing 
cost of public building and their maintenance, but whether operation 





10 of telephone pay stations may be considered activity prescribed by 
DEES: SOR CIS TCU iia ceri ccin cscs crinetin cima olen sat parade 449 
GENERAL ACCOUNTING OFFICE 
Decisions 
Effective date 
Postponement 


Submarine staff members who are based ashore or on surface vessels 
and who do not perform majority of assigned duties on submarine are 
not to be considered as on duty “on a submarine” within meaning of 
37 U.S.C. 301(a) (2) to be entitled to submarine duty pay on continuous 

basis and, although Secretary of Navy has authority to determine con- 
ditions of entitlement for submarine pay, such authority may not be used 
to nullify statutory requirement that duty be on submarine; however, 
in view of length of time submarine payments have been made to off 
board based personnel, such payments will not be questioned if made 
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GENERAL ACCOUNTING OFFICE—Continued 


Decisions—Continued 

Effective date—Continued 

Postponement—Continued 

prior to Mar. 1, 1965, to afford time to present matter to Congress, to 
make personnel assignment adjustments or to take such other action 
ee Oe iS cit cntddmntineAtbeadenencncanesinneniwmnee 

Inoperative by reason of subsequent legislation 

Holding in 24 Comp. Gen. 659 (1945) that employee who resigns or 
enters Armed Forces may be paid for all accumulated and accrued an- 
nual leave even though leave period over which lump-sum payment 
extends into next calendar year was made inoperative by act of July 2, 
1953, 67 Stat. 138, 5 U.S.C. 61b, which placed limitation on amount of 
annual leave which could be paid in lump sum on separation and, there- 
fore, such holding has no application in deceased employee cases where 
employees have unused annual leave in excess of 30 days or amount 
of accumulated leave from prior year in absence of any congressional 
indication that amount of current accrued leave due.estate of deceased 
employee should exceed that which employee could have taken in kind 
had he lived and remained in service.............................-- 
Jurisdiction 

Compensation determination 

Although whether reduction in compensation resulting from transfer 
of building maintenance employees from Dept. of Army to Post Office 
Dept. constitutes “adverse action” within purview of sec. 14, Veterans 
Preference Act, 5 U.S.C. 863, is not matter within jurisdiction of Comp- 
troller General, question of rate of compensation to which employees 
would be entitled after transfer to Postal Service depends upon interpre- 
tation of postal pay statutes rather than Veterans Preference Act and 
is, therefore, matter for decision by Comptroller General___._-.------- 

Court directive in Caputo v. Ailes, U.S.D.C. (N.Y.) No. 64—C-118, re- 
manding to Civil Service Commission matter of entitlement of certain 
postal field service employees to additional compensation under 39 U.S.C. 
3551, incident to reduction in salary upon transfer of building mainte- 
nance functions from Dept. of Army to Post Office Dept., is tantamount 
to extending by judicial decree statutory jurisdiction of Civil Service 
Commission to matters of interpretation of postal pay statutes which is 
for decision by Comptroller General and, therefore, appeal of court's 
action should be taken 

Contracts 

Disputes 

When liability of Govt. for breach of contract is not in doubt, and 
amount of damage resulting from breach can be determined with reason- 
able certainty, GAO will settle contractors’ claims; therefore, voucher 
submitted to cover daim of contractor for additional costs incurred as 
result of delays by Govt. will be considered in amount administratively 
determined to be due, if amount is acceptable to contractor in full and 
final satisfaction of its claim__......_...._______ lpn aeiiacaniece a 
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(See Donations) 
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GRATUITIES 

Six months’ death 

Reservists killed en route to or from physical examinations 

Inactive naval reservist who was killed in automobile accident re- 
turning home from physical examination pursuant to orders which did 
not place member in active duty status but merely required him to report 
for examination to determine his physical qualifications for active duty 
at later date in Aviation Officer Candidate Program may not be regarded 
as having been in active duty status or any other status for expenses 
incident to member’s death and death gratuity benefits in 10 U.S.C. 1475— 
1480, 1482, or 6148, and, therefore, death benefits are not payable in 
absence of correction of record to show that member had been ordered 
to temporary active duty for physical examination incident to orders to 
I I io iicrbicictiinice taken baat cmap mes 

HAWAII 

East-West Center 

Revolving fund for press operations 

East-West Center established as educational institution on campus 
of University of Hawaii under authority of Center for Cultural and 
Technical Interchange Between East and West Act of 1960 (22 U.S.C. 
2054 note), and maintained through grant funds from University, may 
make use of revolving fund procedure for press operations—East-West 
Center Press—free from statutory restriction of sec. 3617, R.S., 31 U.S.C. 
484, imposed on expenditure of appropriated moneys by departments and 
establishments of Govt., Center financed through University of Hawaii 
grants, authorized in appropriations acts for State of Hawaii, does not 
require specific authority to operate revolving fund, and grant agree- 
ment containing no prohibition there is no legal objection to maintenance 
of revolving fund by East-West Center Press__...-..------------------ 
Public lands 

Conveyance to include fill 


In conveying to State of Hawaii surplus lands of U.S. on Sand Island 
in Honolulu pursuant to act of Dec. 23, 1963, which authorizes convey- 
ance without consideration and provides for payment at estimated 
market value of any buildings, structures and other improvements 
erected and made on such lands after they were set aside, lands cre- 
ated by fill incident to dredging harbor of Honolulu are not considered 
improvement for which State of Hawaii is required to pay fair market 
value, even though fill of submerged land may in given situation be con- 
sidered improvement, legislative history reflecting that phrase “lands 
of the United States” includes existing filled or man-made lands, and 
it is existing lands of Sand Island belonging to U.S. that act contemplates 
shall be conveyed to State of Hawaii without monetary consideration__-_ 

Rental from lands ceded to the United States 

Provision in sec. 91, Hawaii Organic Act, approved Apr. 30, 1900, as 
amended, 48 U.S.C. 511, that when public lands ceded to U.S. by Repub- 
lic of Hawaii under annexation treaty of 1897 are leased, rented, or 
revocable permits granted, rentals shall be covered into treasury of Ter- 
ritory of Hawaii, does not extend to rentals attributable to improve- 
ments, including fill, placed on land by U.S. with expenditure of Federal 
funds, sec. 42, Hawaii Omnibus Act, approved July 12, 1960, extending to 
State of Hawaii for 5-year period privileges of sec. 91 of Organic Act 
enjoyed by Territory of Hawaii respecting income received by Federal 
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HAWAII—Continued Page 

Public lands—Continued 

Rental from lands ceded to the United States—Continued 
Govt. from leasing, etc., of ceded public lands, not enlarging or modifying 
rights conferred by sec. 91, but only recognizing residual or equitable 
interest of people of Hawaii in public lands that does not extend to 
improvements or fill placed on land__-_-- i aieesles ilakabnaeh cadens takai qt 76 

HOLIDAYS 

Compensation. (See Compensation, holidays) 
Failure to report for administratively required duty 

Refusal of employee to work on holiday, in compliance with adminis- 
trative order requiring his services, for reason which agency determines 
to be unjustifiable is grounds for deduction of compensation for that day, 
even though employee has earned annual leave to his credit__......~--- 274 
Irregular, unscheduled tours of duty 

First-40-hour employees 

Employees whose basic workweek consists of first 40 hours worked 
during any administrative workweek having unpredictable and un- 
certain daily work tours are not covered by sec. 1 of act of Sept. 22, 1959 
(5 U.S.C. 87c), or E.O. No. 10358 of June 9, 1952, which provide holiday 
benefits when holiday occurs on either Saturday or Sunday, neither 
1959 act nor Executive order applying to other than employees having 
regularly scheduled duty hours and days and regularly scheduled weekly 
nonworkdays, and absent clarifying legislation, first-40-hour employees 
having no regular hours of duty or regular nonworkdays may not be 
given holiday benefits during each week in which holiday occurs without 
regard to day on which holiday falls or days on which employee works 
by authorizing 40 hours of pay for 32 hours of work or allowing 8 hours 
holiday compensation after 40 hours or more work____--------------- 167 
Outside workweek 

Other than Monday through Friday workweeks 

Employees regularly scheduled to work Tuesday through Saturday, 
with “back to back” workweeks—10 duty days, 4 offdays—having for 
week beginning Feb. 14, 1965 worked Sunday through Thursday, lieu 
holiday for Washington’s Birthday, Monday, Feb. 22, is last workday, 
Thursday, Feb. 18, pursuant to 5 U.S.C. 87c(a) (2), which provides that 
workday immediately preceding regular weekly nonworkday is desig- 
nated day in lieu of holiday for employees scheduled to work other than 
Monday through Friday, and Sunday not being scheduled workday, 
excusing employees Tuesday, Feb. 23, on basis Sunday was in lieu of 
Saturday and Monday in lieu of Sunday was not authorized under sec. 
4(b) of E.0. No. 10358, and employees having performed work on Thurs- 
day, Feb. 18, are entitled to holiday premium pay for that day and are 
chargeable with annual leave for absence on Tuesday, Feb. 23._____--_- 803 

Probational employee working “back to back” workweeks with regu- 
larly scheduled nonworkdays of Sunday and Monday whose last work- 
day prior to Washington’s Birthday, Monday, Feb. 22, 1965, was 
Thursday, Feb. 18, pursuant to 5.U.S.C. 87c(a) (2) should have had that 
day designated in lieu of holiday and having been erroneously excused on 
Tuesday, Feb. 23, sec. 4(b) of E.O. No. 10358 only permitting designa- 
tion of day in lieu of holiday when Sunday is scheduled workday, em- 
ployee must be placed on leave without pay for excused day when office 
NE I ca eeeineciden cadence aaa aetna 803 








INDEX DIGEST 


HOUSING 


Government furnished quarters 

Charges 

Disposition 
Appropriation v. miscellaneous receipts 

Requirement for deposit of garage rentals collected by payroll de- 
ductions made from salaries of employees of Veterans Admin. hospitals 
and domiciliaries to miscellaneous receipts pursuant to 38 U.S.C. 5004 is 
not repealed by implication by act of Aug. 20, 1964 and continues in effect, 
1964 act authorizing agencies to permit rentals received for quarters 
and facilities, including garage space, to remain in applicable appro- 
priation or fund having general application not changing previously 
existing methods of handling rent receipts does not conflict with or 
repeal 38 U.S.C. 5004, specifically authorizing Veterans Admin. to con- 
struct and maintain garages for accommodation of employees and to 
collect rentals for deposit into miscellaneous receipts and, therefore, 
1964 act not repealing sec. 5004, but continuing previously existing 
methods, Veterans Admin. is not authorized to permit garage rentals 
to remain in applicable appropriations____.....----.---------------- 

North Atlantic Treaty Organization 

When officers of uniformed services at Hdqtrs. Allied Forces Southern 
Europe are furnished quarters leased by North Atlantic Treaty Organ- 
ization for occupancy by U.S. and foreign personnel and secured with 
funds ccntributed in part by U.S., they are not entitled to quarters and 
housing allowances, leased quarters being considered “Government 
quarters” within contemplation of par. 1150-5, Joint Travel Regs., not- 
withstanding redefinition of term “Government quarters” deleted 
reference to foreign Govt., and payment by officers of $25 monthly serv- 
ice charge, amounting to 80 cents per day, covering current operating 
costs for laundering, cleaning, heating, etc., and not capital outlay, 
service charge does not constitute rental and, therefore, furnishes 
no basis to authorize quarters and housing allowance to officer occupy- 
ee See eee WT BT 2 koe sisiden kt ee es See 
Government-owned 

Rentals 

Reappraisal 
Leased quarters in lieu of Government 

When residence of caretaker of Govt. property is damaged necessi- 
tating occupation of motel for few days until Govt. made available house 
leased at monthly rental rate exceeding that deducted from salary for 
determined reasonable value of quarters damaged, rate less than 20 
percent of monthly basic salary prescribed by AR 210-12, employee pur- 
suant to act of Mar. 5, 1928 is entitled to payment of full salary until 
again furnished Govt. quarters and, therefore, motel expenses are his 
obligation and not obligation of Govt., and upon determination that rea- 
sonable value of leased quarters exceeds rental rate established for Govt. 
quarters, increase in rent, operating prospectively, is warranted and 
requires no retroactive adjustment, and both 1928 act, and act of Oct. 
19, 1964 repealing it, including leased quarters in definition of ‘“quar- 
ters,” 20 percent salary limitation on rental charges also applies to leased 
CORT IOD in nic ccicenanacdcnisnncdusniidesndmnatadddomeaasese 
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HUSBAND AND WIFE Page 
Divorce 
Children 
Family separation allowance. (See Family Allowances, separation, 
type 1, dependent in other than member’s custody ) 
Retired pay award 
Court order issued at time of divorce of Army officer and wife directing 
that portion of retirement or pension rights accruing from U.S. Govt. be 
forwarded each month to wife is not binding on U.S. in view of fact that 
Govt. was not party to suit, and retired pay determined to be due officer 
from Dept. of Army under provisions of 10 U.S.C. Ch. 61 is not subject to 
attachment or garnishment proceedings issued on behalf of former wife 
in divorce action, nor do Army regulations permit allotment of retired 
pay for alimony purposes, and record not establishing U.S. is indebted to 
former wife of officer as result of court action, retired pay due him may 
er IE OO CO iii cise ctineca nde cddiuctadannsiebeinne 86 
Settlement agreement 
Incorporation by reference in divorce decree obtained by officer of uni- 
formed services from Mexican court of separation agreement directing 
him to pay divorced wife lump-sum of $1,500 and $125 per month for 12 
months, payment of which was deferred 12 months, does not entitle officer 
whose Govt. quarters were terminated on date he was divorced to basic 
allowance for quarters for dependent wife predicated on property settle- 
ment pursuant to par. 5-65a(3), Army Regs. 37-104, relating to inter- 
locutory divorces or decrees which are not effective until expiration of 1 
year from date of decree, officer having obtained final decree of divorce 
from wife has no dependent to permit payment of allowance based on 
existence of lawful wife, and, therefore, incorporation by reference of 
separation agreement in divorce decree is of no consequence____------- 185 
Validity 
Foreign 
Mexican divorce obtained by member of Fleet Reserve, resident of 
New York State, who had elected reduced retainer pay to provide an- 
nuity benefits for wife and children under Retired Serviceman’s Family 
Protection Plan (10 U.S.C. Ch. 73), was in nature of “ex-parte” divorce 
that is not recognized by State, wife of member, also resident of New 
York State, not having made appearance in divorce action, or consented 
to divorce, and Mexican divorce granted member not having effected 
legal and valid termination of marital status, even though public policy 
of State recognizes divorce decrees of foreign countries when parties 
to divorce make appearance, stoppage of retainer pay deductions is not 
required after youngest child of member reaches 18 years of age and 
becomes ineligible under Plan, but wife’s future entitlement to annuity 
payments should she survive member, a hypothetical question, may not 
I a MN I ls scat h scales wc gdb bth lo Gish nde 480 
Deductions from retired pay of officer of uniformed services who elected 
to provide annuity under authority of Retired Serviceman’s Family 
Protection Plan (10 U.S.C. Ch. 73), for wife whose first marriage per- 
formed in Mexico was dissolved there by “mail-order” divorce, neither 
party to marriage being resident or domiciled in Mexico at time of 
marriage or divorce, should be continued, notwithstanding uncertainty 
cast on second marriage by “mail-order” decree of divorce—matter to be 
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HUSBAND AND WIFE—Continued 
Divorce—Continued 
Validity—Continued 
Foreign—Continued 
resolved by courts—in view of presumption, based on public policy, 
in favor of validity of second or last marriage, thereby favoring legiti- 
macy of offsprings of marriage, presumption strengthened by fact that 
second marriage performed in 1936 continued unbroken and unchal- 


INSANE AND INCOMPETENTS 

Payment to State institutions 

Annuity payments under Retired Serviceman’s Family Protection 
Plan, 10 U.S.C. 1431-1446, withheld from unremarried widow incapable 
of endorsing checks and managing own affairs, patient in State hospital 
for whom no committee was appointed, and those subsequently becoming 
due, may be forwarded to hospital director, pursuant to State statute 
requiring official to obtain certificate of authority and imposing limita- 
tion on total amount that may be received on widow’s behalf, and checks 
that issue may be endorsed and cashed by director, and proceeds placed 
to her credit without accounting being made to Govt. as to use of funds__ 
Self-support status 

Incompetent son of retired member of uniformed services whose 
mental condition existed long before his 18th birthday and who, while 
working as laborer in firm'where his father is vice president, earned 
sufficient sum to support himself during period of employment is not 
required, by reason of such employment in father’s firm under tem- 
pered conditions, to be considered as capable of self-support, and, there- 
fore, son may be considered eligible beneficiary entitled after his father’s 
death to annuity elected on his behalf under Serviceman’s Family Protec- 
tion Plan, 10 U.S.C. 1331, et seq 

INTEREST 

Advance payments 

As belonging to United States v. others 

In view of limitation contained in sec. 205, Dept. of Health, Education, 
and Welfare Appropriation Act, 1965, prohibiting recovery by U.S. of 
interest or other income earned on any project grant for research, 
training, or demonstration made before July 1, 1964, no action will be 
taken to recover interest and other income earned prior to July 1, 1964 
on Federal grants made to colleges and universities under Public Health 
Service Act or under other statutes providing for grants to colleges and 
universities for specified purposes, even though limitation by its specific 
terms applies only to funds contained in act, legislative history disclosing 
that intended purpose of limitation was to protect colleges and univer- 
sities and insure that they would not be required to reimburse Federal 
Treasury for interest earned on payments of Federal grant funds made 
prior to July 1, 1964 
Compound 

Effective v. contract rates 

Under contract to finance construction of public building which pro- 
vides for amortization of loan in equal monthly installments over 20- 
year period, compounding of interest monthly on unpaid balance al- 
though producing effective annual rate higher than rate of interest 
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INTEREST—Continued 
Compound—Continued 
Effective v. contract rates—Continued 
provided by contract is not illegal, courts holding that fixing of maximum 
rate of interest “per annum” does not refer to time or frequency of pay- 
ment of interest but to rate, and as public body agreeing to pay interest 
at monthly, quarterly or semiannual intervals at stated rate per annum 
does not exceed its authority to pay interest at not more than that rate, 
monthly payment schedule for liquidation of financing indebtedness in- 
curred incident to construction of building although resulting in higher 
effective annual interest rate legally is not in conflict with lesser rate 
RE a a. wid Aiea nnatdkbaledesweneaencdenem 
In view of general accepted financial practice to use nominal annual 
rate in computing monthly mortgage payments, monthly payment sched- 
ule proposing to amortize cost of financing construction of public building 
by accepted standard method, although resulting in higher effective 
annual interest rate than that provided by contract is valid, absent con- 
trary intent in terms of invitation, bid, or contract. ..-.------------ - 
Judgments. (See Courts, judgments, decrees, etc., interest) 
JOHN F. KENNEDY CENTER FOR THE PERFORMING ARTS 
Matching Federal appropriations 
Conversion of pledges 
Although to extent that existing private pledges of gifts in kind to 
John F. Kennedy Center for Performing Arts are converted or reduced to 
eash by Board of Trustees of Center without creating corresponding 
liability chargeable to Center, cash obtained constitutes acquisition of 
funds available to meet “dollar-for-dollar” basis requirement of sec. 8 
of John F. Kennedy Center Act, as indicated by legislative history of 
act, for matching Federal appropriation contained in Dept. of Interior 
and Related Agencies Appropriation Act, 1965, determination whether 
particular arrangement for converting or reducing pledges to cash that 
does not result in corresponding liability to Center complies with, or 
has been authorized by John F. Kennedy Center Act, must await formu- 
lation and presentation of specific plan 
JUSTICE DEPARTMENT 
Appropriations. (See Appropriations, Justice Department) 
KEATING AMENDMENT 
(See Public Utilities, power sales, etc., transmission facilities construc- 
tion, limitations) 
LANDS 
Public. (See Public Lands) 
LEASE PURCHASE PROGRAM 
Rent 
Appropriation prohibition 
Fact that limitation in Independent Offices Appropriation Act, 1965, 
on use of funds made available for payment of rental under lease agree- 
ments accommodating Federal agencies in building costing lessor in ex- 
cess of $200,000 to construct, appears under heading “General Services 
Administration,” agency primarily concerned with real property acquisi- 
tion and management, does not preclude application of restriction to Fed- 
eral Aviation Agency, language of limitation prescribing that it shall 
apply to “any appropriation contained in this act,”’ and absent congres- 
sional approval of lease-purchase agreement costing in excess of limita- 
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LEASE PURCHASE PROGRAM—Continued 
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Rent—Continued 

Appropriation prohibition—Continued 
tion, restriction applies even if less than $200,000 of funds appropriated 
under Independent Offices Appropriation Act are used and balance of 


construction cost of building is paid from appropriations not subject to 
limitation 


LEASES 


Public Property. (See Property, public, private use) 
Termination 

Leasehold value 

Although incident to removal of hangars obstructing navigation aids 
at municipal airport, Federal Aviation Agency may grant funds to cover 
Govt.’s share of reasonable cost of terminating leasehold interests held 
by firms servicing aircraft under leases with unexpired 5-year term and 
renewal option for another 5 years as proper “land acquisition” develop- 
ment project cost under 49 U.S.C. 1101(a) (3), payment based on formula 
considering 10 years’ remaining life of leases and 30 years’ projected life 
of substitute hangar, plus its construction cost, may not be characterized 
as grant to extinguish leasehold interest, but would constitute pay- 
ment for construction of hangar, formula overlooking payment of rent, 
that city could use its police powers to reduce termination costs, and 
that leases provide for cancellation without obligation 


LEAVES OF ABSENCE 


Administrative leave 

Medical examinations, etc. 

When usual 8 hours of excused absence administratively granted for 
medical examination is insufficient to complete examination routine it is 
within administrative discretion to excuse employees for somewhat 
longer period than 8 hours; however, additional time to hospitalize em- 
ployee or to require additional and more extensive tests and examina- 
tions, in absence of legislation, may not be regarded as excused absence 
without charge to leave or loss of pay, even though periods of duty may 
intervene between initial examination of employee and additional tests, 
examinations or hospitalization that may be necessary as result of initial 
CRIN = insane citar its halen tcc eas saint ication aaa 

Although required to take periodic physical examinations, civilian 
employee hospitalized for 10 days following physical examination for 
which he had been administratively granted usual excused absence for 
8 hours who is subsequently found fit for continued employment may 
not be granted leave for entire period of absence, no statutory authority 
permitting granting of excused absences to employees of Govt., there 
is no basis for changing long established administrative practice of ex- 
cusing employees for brief periods of time without charge to leave or loss 
of pay for required physical examinations to grant them extended periods 
of time necessitated by result of initial examination___.___.___.___--_-_-_ 

Civilian employee who following recommended physical examination to 
determine fitness for continued employment returned on successive occa- 
sions, separated by substantial periods of return to duty, for further 
examination and hospitalization resulting in his disability retirement 
may not have leave record corrected to recredit leave charged in excess 
of 8 hours excused absence administratively granted, notwithstanding 
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LEAVES OF ABSENCE—Continued 

Administrative leave—Continued 

Medical examinations, etc.—Continued 
employee was not required to undertake periodic physical examinations, 
and that periods of duty intervened between initial examination and 
additional tests, examinations, or hospitalization, administrative dis- 
cretion to excuse employees for medical examination being limited to 
brief periods of time absent statutory authority 
Annual 

Attorneys representing indigent defendants. (See Attorneys, Govern- 

ment, indigent defendant representation, leave, etc.) 

Service credits 

Military service 

Term “active military service” in sec. 203, Annual and Sick Leave Act 
of 1951, as amended by sec. 203, Dual Compensation Act, 5 U.S.C. 2062, 
which requires exclusion of such service in determining years of service 
for annual leave accrual purposes, means active service in any of uni- 
formed services, including commissioned service in Public Health Service 
and Coast and Geodetic Survey, which for certain periods was considered 
civilian service, in absence of any indication of congressional intent to 
place members of Public Health Service and Coast and Geodetic Survey 
in preferred position for leave accrual purposes and, therefore, after 
Dec. 1, 1964—effective date of sec. 203 of Dual Compensation Act— 
members or retired members, of uniformed services, Public Health 
Service, or Coast and Geodetic Survey who accept civilian positions 
may not have active military service credited for annual leave accrual 
purposes, unless such service is covered by one of three exceptions spe- 
cifically enumerated in sec. 203 
Civilians on military duty 

Band, special duty of District of Columbia Guard 

District of Columbia employee, member of Dist. of Columbia National 
Guard, ordered to active duty for 6 months during early part of year, 
and who is entitled to be excused from employment without charge to 
leave or compensation (military leave) under either 39 D.C. Code 608 
pertaining to parades or encampments, or 5 U.S.C. 30r authorizing 15 
days military leave in any calendar year for civilian employees ordered 
to active duty or defense training may be granted 15 days military leave 
under 5 U.S.C. 30r without affecting entitlement under 39 D.C. Code 608, 
15 days military leave prescribed by 5 U.S.C. 30r not being applicable 
to absences for which allowed leave is provided by 39 D.C. Code 608; 
therefore, if employee upon return from military duty is required to serve 
15 days on field duty in Dist. of Columbia National Guard, he would be 
entitled to military leave pursuant to 39 D.C. Code 608, although not 
entitled to additional military leave under 5 U.S.C. 30r during same 
calendar year 

When Dist. of Columbia employee who is member of Dist. of Columbia 
National Guard proceeds to training area in advance of usual group 
and returns after completion of training period, he is entitled to 
military leave for entire period, even though in excess of 15 days, 
duty before and after annual field training and incident to encampment 
being part of “encampment” ordered or authorized under 39 D.C. Code 
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LEAVES OF ABSENCE—Continued 

Civilians on military duty—Continued 

Right v. administrative discretion 

Military leave as authorized by 5 U.S.C. 30r and 39 D.C. Code 608 is 
a right, and if civilian employee performs military duty for which 
military leave may be granted under either of provisions, there is no 
administrative authority to deny leave........... 1... sncnnns-ns< 
Firemen and policemen of the District of Columbia. (See District of 

Columbia, firemen and policemen, leaves of absence) 
Lump-sum payments 

Deceased employees 

Excess leave accumulation 

Unused annual leave in excess of employee’s leave ceiling when 
employee dies at or near end of leave year is same as unused excess 
annual leave which would be forfeited if employee had been separated 
from service on same day and, therefore, in absence of any congressional 
intent to indicate that amendments to sec. 2 of act of Aug. 3, 1950, 
amending lump-sum leave act of Dec. 21, 1944, 5 U.S.C. 61g, were designed 
to grant larger benefits to beneficiaries of deceased employees than to 
living employees, deceased employee’s estate is not entitled to have excess 
unused annual leave included in lump-sum leave payment 

Limitation 

Changes by operation of law 
Decedents’ estates 

Holding in 24 Comp. Gen. 659 (1945) that employee who re- 
signs or enters Armed Forces may be paid for all accumulated and 
accrued annual leave even though leave period over which lump-sum 
payment extends into next calendar year was made inoperative by act of 
July 2, 1953, 67 Stat. 138, 5 U.S.C. 61b, which placed limitation on amount 
of annual leave which could be paid in lump sum on separation and, 
therefore, such holding has no application in deceased employee cases 
where employees have unused annual leave in excess of 30 days or 
amount of accumulated leave from prior year in absence of any con- 
gressional indication that amount of current accrued leave due estate 
of deceased employee should exceed that which employee could have 
taken in kind had he lived and remained in service 

Political activities 

Rule stated in 27 Comp. Gen. 750 that officer or employee removed 
from Govt. service because of political activities prohibited by sec. 
9(a) of Hatch Act, as amended, 5 U.S.C. 118i(a), may not after removal 
be compensated for services rendered prior to separation, pursuant to 
sec. 9(b), 5 U.S.C. 118i(b), will be followed absent clarifying legis- 
lation, and no distinction existing between compensation and lump-sum 
leave payments for purposes of Hatch Act, lump-sum leave payments 
may not be excluded from rule, and any clarifying legislation should 


cover matter of lump-sum payments for leave as well as unpaid com- 
I ci il ag i cic sll cacti te ce ei ea 


Military personnel 
Payments for unused leave on discharge, etc. 
Furlough period prior to discharge“ 
Unused accrued leave due Regular*Navy officer at date of dis- 
charge, who prior to discharge was in furlough status and receiv- 
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LEAVES OF ABSENCE—Continued 
Military personnel—Continued 
Payments for unused leave on discharge, etc.—Continued 
Furlough period prior to discharge—Continued 
ing half pay as authorized in 10 U.S.C. 6406, and accruing no leave, is 
payable at full pay at rate authorized for officer’s rank, lieutenant 
colonel, and length of service as of date of discharge, lump-sum leave 
payment to include basic allowances for quarters and subsistence, each 
allowance computed on full monthly rate, placement of officer on 
furlough not having terminated status as officer of Regular Navy, 
leave he had earned prior to furlough, or basic pay and allowances 
due incident to leave remained unaffected and he is entitled to pay- 
ment pursuant to 37 U.S.C. 501(b); however, officer not having per- 
formed any “active service” while on furlough, although retaining active 
duty status, is not entitled to accrue leave for that period 
Without pay 
Effect on dual compensation restriction 
When retired Regular officer whose retired pay under sec. 201(a) of 
Dual Compensation Act, approved Aug. 19, 1964, is subject to reduction 
by reason of full-time civilian employment is in leave-without-pay 
status from civilian position, no deduction in retired pay is required 
for any day officer is in leave-without-pay status for entire day and 
receives no pay for that day, leave-without-pay period not having con- 
stituted factor for consideration in determining applicability of dual 
compensation limitation prescribed in sec. 212 of Economy Act of 1932, 
5 U.S.C. 59a, and nothing in legislative history of 1964 act evidencing 
intent to withhold retired or retirement pay for any period officer or 
employee on full-time basis is in nonpay status in civilian employment__ 
Failure to report for administratively required duty 
Rule that employee who unjustifiably refuses to work on regular work- 
day is not entitled to compensation for that day and agency is not re- 
quired to change absence to annual leave is applicable to holidays on 
which employee unjustifiably refuses to work, in compliance with admin- 
istrative order, for purposes of placing employee in leave without pay 
status and deducting compensation for such failure to be available for 
duty on holiday 
LIBRARY OF CONGRESS 
Status 
Coverage of Military Personnel and Civilian Employees’ Claims Act 
of 1964, providing for settlement of claims against U.S. by members of 
uniformed services and civilian officers and employees of U.S. for damage 
to, or loss of personal property incident to service extending to all Govt. 
agencies and their employees, according to legislative history of act, 
Library of Congress is considered “agency” within meaning of that term 
as it is used in act, and, therefore, Library has administrative authority 
to settle personal property loss and damage claims of its employees pur- 
suant to act 
MARITIME MATTERS 
Subsidies 
Construction-differential 
Foreign trade restriction release authority 
Amendment of two construction-differential subsidy contracts to 
release vessels from restrictive requirement for operation exclusively in 
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MARITIME MATTERS—Continued 
Subsidies—Continued 
Construction-differential—Continued 
Foreign trade restriction release authority—Continued 
foreign trade as provided in sec. 506, Merchant Marine Act, 1936, as 
amended, 46 U.S.C. 1156, upon prepayment of unamortized balance of 
of Govt. subsidy is proper in view of legislative history of subsidy re- 
payment provision in sec. 506 which supports conclusion that Govt.’s 
interest is protected when owner repays unamortized balance to be re- 
leased from foreign-trade restriction in same way as when owner op- 
erates subsidy covered vessel in foreign trade for statutory life of vessel_ 
MEDICAL TREATMENT 
Dependents of military personnel 
Aliens 
Examination for visa purposes 

Fees for medical examination of alien dependents of members of 
uniformed services in connection with obtaining visas is not reimburs- 
able expense, 37 U.S.C. 406(a) and (c) authorizing only transportation 
of dependents at Govt. expense and, although Secretaries of military 
departments may authorize reimbursement for same miscellaneous trans- 
portation expenses for dependents as is authorized for members, such 
as passport, visa fees, and photograph and birth certificate costs, but 
absent express authority physical examination fees considered medical 
and not transportation costs and incurred for benefit of member and 
dependents are not proper charges against appropriated funds, and par. 
7002-3 of Joint Travel Regs. may not be amended to authorize reimburse- 
ment of medical examination fees for alien dependents. 

Military personnel 
Travel expenses after termination of services. .(See Travel Expenses, 
military personnel, retirement, to selected home, time limitation) 
Officers and employees 

Examinations, etc. 

When usual 8 hours of excused absence administratively granted 
for medical examination is insufficient to complete examination routine 
it is within administrative discretion to excuse employees for somewhat 
longer period than 8 hours; however, additional time to hospitalize em-- 
ployee or to require additional and more extensive tests and examina- 
tions, in absence of legislation, may not be regarded as excused absence 
without charge to leave or loss of pay, even though periods of duty may 
intervene between initial examination of employee and additional tests, 
examinations or hospitalization that may be necessary as result of initial 
examination 

Although required to take periodic physical examinations, civilian 
employee hospitalized for 10 days following physical examination for 
which he had been administratively granted usual excused absence for 
8 hours who is subsequently found fit for continued employment may not 
be granted leave for entire period of absence, no statutory authority 
permitting granting of excused absences to employees of Govt., there is 
no basis for changing long established administrative practice of excus- 
ing employees for brief periods of time without charge to leave or loss 
of pay for required physical examinations to grant them extended 
periods of time necessitated by result of initial examination 
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MEDICAL TREATMENT—Continued 
Officers and employees—Continued 
Examinations, etc.—Continued 
Civilian employee who following recommended physical examination 
to determine fitness for continued employment returned on successive 
occasions, separated by substantial periods of return to duty, for further 
examination and hospitalization resulting in his disability retirement 
may not have leave record corrected to recredit leave charged in excess 
of 8 hours excused absence administratively granted, notwithstanding 
employee was not required to undertake periodic physical examinations, 
and that periods of duty intervened between initial examination and 
additional tests, examinations, or hospitalization, administrative dis- 
cretion to excuse employees for medical examination being limited 
to brief periods of time absent statutory authority 
Private 
Military personnel 
Reservist 
After release from duty 
Air Force reservist ordered to active duty training in vicinity of 
home who on day he is released from duty is injured while on excursion 
with his family 70 miles from home is not entitled to pay and allow- 
ances for period he is unable to return to civilian employment or to 
reimbursement for medical and hospital expenses that are not covered 
by insurance, right to benefits provided by 10 U.S.C. 8721(2) and 37 
U.S.C. 204(g) (2) existing only if disability occurs while in active duty 
status, and Reserve member, no travel being involved, having reverted 
to civilian status upon release from military control, is not entitled 
to pay and allowances and reimbursement for medical and hospital ex- 
penses incident to injury sustained after release from active duty and 
while engaged in civilian pursuits, notwithstanding that he received 
pay and allowances for full day of release 
Public 
Private parties 
Cost recovery from third party tortfeasors 
Right of U.S. created by act of Sept. 25, 1962, to recover from third 
party tortfeasors cost of medical and hospital care provided injured 
persons may not be subject of administratively ascertained indebtedness 
and involuntary administrative collection from Govt. employees or 
members of uniformed services, act silent as to recovery from current 
pay of tortfeasor, prescribing judicial remedy for deternzining liability 
and only authorizing Govt. to intervene or join in any action brought 
by injured person, or independently to institute suit against tortfeasor 
to enforce its right of subrogation or assignment, or both, and absent 
essential means of arriving at just and correct determination of liability 
between private individuals in personal injury cases which would guar- 
antee due process of law, pay of member of uniformed services may not 
be withheld 
MILEAGE 
Military personnel 
Amendment or revocation of orders 
Intermediate station change 
When permanent change-of-station orders of member of uniformed 
services assigning him overseas are amended while he is on leave to 
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MILEAGE—Continued 
Military personnel—Continued 
Amendment or revocation of orders—Continued 
Intermediate station change—Continued 
change port of call, which necessitated his return to initially designated 
port to pick up automobile and baggage he had left there in anticipation 
of transfer, member is entitled to reimbursement of travel expenses pur- 
suant to act of Dec. 23, 1968 (37 U.S.C. 406a), authorizing payment of 
travel and transportation allowances for travel under orders that are 
canceled, revoked, or modified, the “‘a different change of station” pro- 
vision of sec. 406(a)(2) being applicable to intermediate port of call, 
even though no change of overseas assignment occurred, member having 
been placed at personal financial disadvantage by modification of orders 
after departure from old station on authorized grant of leave within 
meaning of 1963 act; therefore, in accordance with Joint Travel Regs. 
he may be paid mileage not to exeeed distance from old station to new 
port of call via initially designated port 
Leave, delay en route to new station 
Temporary duty assignment 
Officer of uniformed services in leave status prior to and subsequent 
to period of temporary duty—Aug. 31 to Sept. 4—authorized incident 
to permanent change-of-station orders, who traveled to temporary duty 
station prior to going on leave and departed therefrom after reverting 
to leave status, may be considered to have arrived at station on Aug. 30 
and departed on Sept. 5 for purpose of paying per diem, restriction in 
par. 4152, Joint Travel Regs., that when temporary duty is directed 
under permanent change-of-station orders, per diem commences as of 
0001 hours on day following arrival and ceases as of 2400 hours on day 
preceding departure in order to prevent payment of per diem and mileage 
on same day, not being for application, and officer on leave not having 
been paid mileage for days on which he reported to and departed from 
temporary duty station is entitled to per diem for Aug. 31 and Sept. 4__-_ 
Local travel at or near headquarters. (See Travel Expenses, military 
personnel, local travel) 
Mixed modes 
Absentee, etc., status effect 
Enlisted Marine Corps member who, under orders directing travel to 
hew permanent duty ‘station, deserted and subsequently upon apprehen- 
sion completed travel to duty station over indirect route at personal 
expense and by Govt. means (use of transportation request and Govt. 
conveyance) is regarded as completing travel under original change of 
station orders which remained in effect entitling member to payment 
of travel allowance for mixed modes of travel and, therefore, member 
who had desertion mark removed upon conviction for unauthorized 
absence is entitled to mileage computed on official distance from old to 
new station, less distance of indirect intermediate travel by transporta- 
tion request and Govt. means, plus any per diem to which he may be 
entitled for travel performed 
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MILITARY PERSONNEL Page 
Acceptance of foreign presents, emoluments, etc. 
Foreign government employment 
Fleet reservists 
Since enlisted member of Navy who is transferred to Fleet Reserve 
continues to be subject to call to active duty and receives retainer pay 
for membership and service in Fleet Reserve, Fleet reservist who accepts 
employment with foreign government, without consent of Congress, 
must be regarded as holding “office” within meaning of Art. I, sec. 9, 
cl. 8 of U.S. Constitution, prohibiting persons holding “offices” from 
accepting emoluments from foreign states, and, therefore, acceptance 
of such employment would affect member's entitlement to receive 
Ihe oe eet eet oo oe pee dnaees mane 227 
Retired enlisted members 
Retired enlisted member of Coast Guard who receives salary in 
civilian position with State of Tasmania, Australia, is regarded as 
holding “office of profit and trust” under Federal Govt. after retire 
ment as those terms are used in Art. I, sec. 9, cl. 8 of U.S. Constitution, 
prohibiting persons holding such offices from accepting emoluments 
from foreign state, so that, in absence of consent of Congress, accept- 
ance by retired member of salary for employment with State of Tas- 
mania, which is considered “foreign State,” comes within constitutional 
prohibition, and, although constitutional provision does not specify 
penalty for action contrary to prohibition, effect can be given by with- 
holding from member’s retired pay amount equal to foreign salary 
peneived in vislation of Comstitetion.<.< cic nace cc civtine ne dccwnnnnnss 130 
Aliens 
Retired pay. (See Pay, retired, foreign citizenship effect) 
Annuity elections for dependents. (See Pay, retired, annuity elections 
for dependents) 
Automobiles 
Transportation. (See Transportation, automobiles) 
Cadets, midshipmen, etc. 
Dependents transportation. (See Transportation, dependents, mili- 
tary personnel, cadets, midshipmen, etc.) 
Joint Travel Regulations applicability 
Summer training 
Although Naval Reserve Officers’ Training Corps midshipmen ap- 
pointed under 10 U.S.C. 6904 and assigned to NROTC unit at college or 
university in which they are enrolled are not subject pursuant to par. 
6005 to Joint Travel Regs. while attending summer training, when, 
however, they participate in summer training in Foreign Midshipman 
Exchange Programs under circumstances similar to participation by 
midshipmen of U.S. Naval Academy, they are entitled in accordance 
with 37 U.S.C. 422(c) to same‘travel and temporary duty allowances 
provided under 37 U.S.C. 404, and prescribed by 37 U.S.C. 410, for 
Naval Academy midshipmen traveling under orders, college or uni- 
versity being analogous to permanent duty station in determining 
entitlement to allowances for “travel while under orders’, and not- 
withstanding prohibition in par. 6005 NROTC midshipmen are subject to 
Joint Travel Regs. when they are made applicable by other statutory 
NN a a al 172 





INDEX DIGEST 


MILITARY PERSONNEL—Continued 

Cadets, midshipmen, etc.—Continued 

Reserve Officers’ Training Corps. (See Military Personnel, Reserve 

Officers’ Training Corps) 

Status 

Aviation cadet ordered to active duty from civilian life under authority 
of 10 U.S.C: 6911, whose dependent wife traveled from their home to his 
first permanent duty station prior to date he received commission 
as officer, is not entitled after he is commissioned to reimbursement for 
cost of dependent’s travel, grade of aviation cadet—special enlisted 
grade in naval service—only entitling cadet to same allowances, pen- 
sions, gratuities, and other benefits provided for enlisted members in pay 
grade E-4, with 4 years’ service or less; therefore, pursuant to 10 U.S.C. 
6912 (Supp. V) and par. 7000-1, Joint Travel Regs., cadet is in ineligible 
pay grade for entitlement to transportation at Govt. expense of de- 
pendent wife from home to first duty station and he may not be reim- 
bursed for cost of her travel, right to reimbursement accruing only when 
he was commissioned 
Clothing allowance. (See Uniforms, military personnel) 
Coast Guard 

Commissioned personnel. (See Coast Guard, commissioned per- 

sonnel) 

Courts-martial sentences 

Pay forfeiture. (See Pay, courts-martial sentences, forfeiture) 
De facto 

Where officer under temporary appointment pursuant to joint resolu- 
tion of Sept. 22, 1941, that expired Mar. 21, 1953, held no commission 
from Apr. 1, 1953, date appointment in Officers’ Reserve Corps, pursuant 
to sec. 37, National Defense Act, was terminated by E.O. No. 10397, 
and Jan. 28, 1954, date he accepted indefinite appointment as Army 
reservist, no legal basis existed for his placement on temporary disability 
retired list on Aug. 31, 1953, and subsequent permanent retirement 
with entitlement to retired pay benefits, and payments made are for re- 
covery, sec. 402(b), Career Compensation Act of 1949, only authorizing 
placement on temporary disability list “while entitled to receive basic 
pay”, and officer retained through oversight after commission expired is 
de facto officer and is not within purview of sec. 241, Armed Forces 
Reserve Act of 1952, providing pay and allowances for reservists con- 
tinued on active duty after expiration of term of office 

Although officer of U.S. Army continued on active duty for 2 months 
subsequent to imposition of court sentence for violation of 18 U.S.C. 202, 
correction of military records to show rescission of court sentence not 
reflecting active service, neither Army Board for Correction of Military 
Records nor Secretary of Army recognizing existence of de facto status 
for period, officer is not entitled to active duty pay and allowances 
claimed, nor did he earn or accrue additional leave in period, and in 
absence of fraud, authorized correction of records made is final and 
conclusive under 10 U.S.C. 1552(a) on all officers of U.S_-_-------_--- 

Where Army sergeant erroneously placed on retired list July 1, 
1960 under 10 U.S.C. 3914, 20 years’ qualifying service for retirement and 
basic pay purposes including 93 days lost time for absences not in line of 
duty, is recalled to active duty on Feb. 10, 1964 to complete 20 years’ 
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MILITARY PERSONNEL—Continued 

De facto—Continued 
service and is again retired on May 1, 1964, member may retain payments 
received for period July 1, 1960, through Jan. 31, 1964, de facto rule that 
person discharging duties of office under color of authority is entitled 
to retain payments received in good faith also applying to retired 
status; however, while de facto doctrine permits member to retain re- 
tired pay received by him in good faith, it provides no basis for payment 
to him of retired pay for period Feb. 1 through 9, 1964 

Active military duty performed in good faith in de facto status that 
is not prohibited by law is creditable service for basic and retired pay 
purposes and for determining retirement eligibility in all cases similar to 
that of Air Force officer who having been inadvertently retained on active 
duty for approximately 6 months after he should have been released 
from temporary appointment he held under sec. 515(c) of Officer Person- 
nel Act of 1947, when underlying Reserve appointment on which tempo- 
rary appointment was based was terminated is considered to have 
rendered service not prohibited by law in good faith and in de facto 
status and, therefore, entitled to count service performed after expira- 
tion of commission in computing cumulative years of service for active 
duty pay and retired pay purposes, and for determining eligibility to be 
retired with pay under laws authorizing retirement for length of 


Dependents 
Annuity elections fordependents. (See Pay, retired annuity elections 
for dependents) 
Incompetent 
Beneficiary eligibility. (See Pay, retired, annuity elections for 
dependents, beneficiary eligibility) 
Medical treatment. (See Medical Treatment, dependents of military 
personnel) 
Quarters. (See Quarters Allowance) 
Transportation. (See Transportation, dependents, military personnel) 
Deserters 
Travel expenses. (See Travel Expenses, military personnel, transpor- 
tation in kind and monetary allowance, absentee, etc., status effect) 
Disability retired pay. (See Pay, retired, disability) 
Discharges. (Sec Discharges and Dismissals, military perscnnel) 
Dislocation allowance. (See Transportation, dependents, military per- 
sonnel, dislocation allowance ) 
Dual employment 
Leave 
Military service credit. (See Leaves of Absence, annual, service 
credits, military service) 
Dual payments 
Hazardous duties. (See Pay, additional, hazardous duty generally. 
more than one duty) 
Evacuation, etc. 
Allowances. (See Family Allowances, evacuation ) 
Household effects. (See Transportation, household effects, military 
personnel, advance shipments, emergency, etc., conditions) 
Family allowances. (See Family Allowances) 
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MILITARY PERSONNEL—Continued 

Foreign duty pay. (See Pay, foreign duty) 
Gratuities. (See Gratuities) 
Holding two positions 

Civil office prohibition 

Officer of Regular Army who while in excess leave program attend- 
ing law school accepts temporary appointment as special policeman in 
Library of Congress under 2 U.S.C. 167 is regarded as having position 
which is created by statute with prescribed duties and which requires 
some exercise of sovereign powers so that such position is considered 
as “civil office” within civil office prohibition under 10 U.S.C. 3544(b), 
regardless of temporary nature of appointment, and, therefore, officer 
not only forfeits his Regular Army commission but also loses his entitle- 
ment to pay and allowances upon recall to active duty on termination of 
school term 
Hostile fire pay. (See Pay, additional, hostile fire) 
Household effects 

Storage. (See Storage, household effects, military personnel) 

Transportation. (See Transportation, household effects, military 

personnel) 

Use at separation processing station 

Members of uniformed services transferred from permanent duty 
station overseas to processing station in U.S. for separation and 
selection of home within 1 year from termination of active duty under 
par. 8260-1, Joint Travel Regs., may be permitted physical possession 
of household goods at processing station without forfeiting right to 
reshipment to home of selection at Govt. expense of goods within 
permanent change-of-station weight allowance, and prohibition in par. 
8258 precluding reshipment may be amended to authorize use of house- 
hold goods at processing station thereby according members same bene- 
fits as accrue to member detached from duty for separation in U.S. 
who has use of his household effects from date of detachment until he 
proceeds to his home for separation, members to bear cost in excess of 
one lot shipment from overseas to home of selection via processing 
point, cost to include authorized temporary storage in transit 
Insane and incompetents. (See Insane and Incompetents) 
Leave 

Payments for unused. (See Leaves of Absence, military personnel) 
Liability 

Tortious acts 

Third party liability 

Right of U.S. created by act of Sept. 25, 1962, to recover from third 
party tortfeasors cost of medical and hospital care provided injured 
persons may not be subject of administratively ascertained indebted- 
ness and involuntary administrative collection from Govt. employees or 
members of uniformed services, act silent as to recovery from current 
pay of tortfeasor, prescribing judicial remedy for determining liability 
and only authorizing Govt. to intervene or join in any action brought 
by injured person, or independently to institute suit against tortfeasor to 
enforce its right of subrogation or assignment, or both, and absent 
essential means of arriving at just and correct determination of liability 
between private individuals in personal injury cases which would 
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MILITARY PERSONNEL—Continued 
Liability—Continued 
Tortious acts—Continued 
Third party liability—Continued 
guarantee due process of law, pay of member of uniformed services may 
not be withheld 
Medical treatment. (See Medical Treatment) 
Mileage. (See Mileage, military personnel) 
Missing, interned, etc. 

Family separation allowances. (See Family Allowances, separation, 
type 1, missing, interned, etc., status) 

Hostile fire pay. (See Pay, additional, hostile fire, missing, in- 
terned, etc.) 

Permanent items of pay and allowances. (See Pay, missing, in- 
terned, etc., persons, allowance entitlement, permanent items of pay 
and allowances) 

Mobile unit status 

Pay and allowance entitlement 

Revision of Navy instructions to reflect that duty with mobile units is 
shore duty for determining entitlement:to pay and related allowances, 
travel allowances, and transportation of dependents and household 
effects and to substitute for terms “fleet units” or “fleet activities” 
whether unit is primarily based ashore or afloat is within authority of 
Secretary in 37 U.S.C. 411(d) to define “permanent station” which defi- 
nition includes shore station or home yard or home port of vessel, and 
decisions of Comptroller General based on whether members were ship- 
based or shore-based for their basic duty assignment, or entitlement to 
transportation of dependents, or whether quarters were available at their 
permanent or temporary duty stations would not require any modifica- 
tion as result of reclassification of mobile units for sea duty purposes_-_ 
Orders. (See Orders) 

Pay. (See Pay) 

Perdiem. (See Subsistence, per diem, military personnel) 
Promotions. (See Pay, promotions) 

Quarters allowance. (See Quarters Allowance) 

Rations 

Payment. (See Ration Commutation Payments) 
Records correction 

Discharge change as entitlement to pay, etc. 

Upon correction of military records of officer of U.S. Army under 10 
U.S.C. 1552 to reflect withdrawal of court sentence imposed on him for 
violating 10 U.S.C. 202, officer became entitled to readjustment pay 
authorized pursuant to 50 U.S.C. 1016, military records now showing that 
he had been honorably discharged, that such discharge must be presumed 
to be not because of moral or professional dereliction, and that release 
from active duty after having completed at least 5 years of continuous 
active duty was involuntary, and officer by reason of correction of mili- 
tary records having become entitled to all benefits due on basis of cor- 
rected record, rights under 50 U.S.C. 1016 are for determination as 
though original records had shown information contained in corrected 
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MILITARY PERSONNEL—Continued 

Becords correction—Continued 

Discharge change as entitlement to pay, etc.—Continued 

Although officer of U.S. Army continued on active duty for 2 months 
subsequent to imposition of court sentence for violation of 18 U.S.C. 202, 
correction of military records to show rescission of court sentence not 
reflecting active service, neither Army Board for Correction of Military 
Records nor Secretary of Army recognizing existence of de facto status 
for period, officer is not entitled to active duty pay and allowances 
claimed, nor did he earn or accrue additional leave in period, and in 
absence of fraud, authorized correction of records made is final and 
conclusive under 10 U.S.C. 1552(a) on all officers of U.S__------------- 
Removals, suspensions, etc. 

Back pay 

Status for social security purposes. (See Social Security, military 
personnel, status of back pay as wages) 


Reserve Officers’ Training Co 
Allowance, etc., eligibility while a Reserve unit member 


Enlisted member of U.S. Marine Corps Reserve Unit who is enrolled at 
college in Advanced Army Reserve Officers’ Training Corps course, not- 
withstanding ineligibility pursuant to par. 19g, AR 145-350, prohibiting 
enrollment unless formally separated from Reserve status, has status 
of par. 18 student, one who although ineligible for enrollment neverthe- 
less is permitted, when desired by institutional authorities, to pursue 
ROTC course without creating entitlement to uniform or subsistence 
allowances, or to be furnished Govt. uniform ; however, member’s enroll- 
ment in Advanced Army ROTC course upon discharge from Reserve Unit 
reverts from par. 18 status to full enrollment entitling him to receive 
uniform allowance and commutation of rations 

Travel expenses. (See Travel Expenses, military personnel, Reserve 

Officers’ Training Corps) 
Retired 
Civilian service. (See Compensation, double, concurrent military re- 
tired and civilian service pay) 
Retired pay. (See Pay, retired) 
Retirement 
Active duty after termination of military status 
Service credits. (See Pay, service credits, active duty after termina- 
tion of military status) 
Eligibility determination 
Public Health Service 

Although period of active service as commissioned officer in Reserve 
Corps of Public Health Service may not be included by Navy officer in 
establishing eligibility for retirement under 10 U.S.C. 6323, none of 
statutory provisions defining term “armed forces” referring to Public 
Health Service or Reserve Corps of Public Health Service as constituting 
part of Armed Forces, in event officer becomes otherwise eligible for 
retirement and is retired pursuant to 10 U.S.C. 6323, in computation of 
retired pay under 10 U.S.C. 6323(e), his commissioned service in Reserve 
Corps of Public Health Service may be included in determining service 
multiplier factor prescribed in 10 U.S.C. 6323(e) by virtue of 10 U.S.C. 
1405(3), officer having been entitled prior to effective date of sec. 
1405 to be credited with such service in computation of basic pay 
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MILITARY PERSONNEL—Continued 


Retirement—Continued 

Uniform Retirement Date Act. (Sve Pay, retired, effective date, 
first of month following application) 

Severance pay. (See Pay, severance) 

Station allowance. (See Station Allowances, military personnel) 

Status 
De facto. (See Military Personnel, de facto) 

Submarine duty. (See Pay, submarine duty) 

Subsistence 
Perdiem. (See Subsistence, per diem, military personnel) 

Survivorship benefits. (See Pay, retired, annuity elections for depend- 
ents) 

Temporary lodging allowance. (See Station Alluwances, military per- 
sonnel, temporary lodgings) 

Trailer allowances. (See Trailer Allowances, military personnel) 

Training 
Reserve Officers’ Training Corps. (See Military Personnel, Reserve 

Officers’ Training Corps) 

Transportation of automobiles. (See Transportation, automobiles, mili- 
tary personnel) 

Transportation of dependents. (Sce Transportation, dependents, mili- 
tary personnel) 

Travel expenses. (See Travel Expenses, military personnel) 

Uniforms. (See Uniforms, military personnel) 


MISCELLANEOUS RECEIPTS 


Rental collections 

Garage space 

Requirement for deposit of garage rentals collected by payroll de- 
ductions made from salaries of employees of Veterans Admin. hospitals 
and domiciliaries to miscellaneous receipts pursuant to 38 U.S.C. 5004 
is not repealed by implication by act of Aug. 20, 1964 and continues in 
effect, 1964 act authorizing agencies to permit rentals received for quar- 
ters and facilities, including garage space, to remain in applicable appro- 
priation or fund having general application not changing previously 
existing methods of handling rent receipts dves not conflict with or 
repeal 38 U.S.C. 5004, specifically authorizing Veterans Admin. to con- 
struct and maintain garages for accommodation of employees and to 
collect rentals for deposit into miscellaneous receipts and, therefore, 
1964 act not repealing sec. 5004, but continuing previously existing 
methods, Veterans Admin. is not authorized to permit garage rentals to 
remain in applicable appropriations____--__- 
Telephone commissions 

Commissions earned on telephone pay stations in new Social Security 
Building occupied by Bureau of Old Age and Survivors Insurance and 
financed from trust funds, which are also used for reimbursement of 
operating costs, including maintenance and utilities, are for deposit in 
miscellaneous receipts, and B-4906 of Oct. 11, 1951, precluding deposit of 
telephone commissions to trust funds bechuse they were in no way con- 
nected with activities prescribed by law for Bureau and were revenues 
in payment for privilege is reaffirmed, test as to whether telephone com- 
missions may be otherwise deposited is not source of funds bearing cost 


Page 
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MISCELLANEOUS RECEIPTS—Continued 
Telephone commissions—Continued 
of public building and their maintenance, but whether operation of tele- 
phone pay stations may be considered activity prescribed by statute for 
agency involved 
NATIONAL GUARD 
Employees of District of Columbia Government 
National and local duties. (See District of Columbia, employees, 
leaves of absence, military) 
Encampment status 
Term “encampment” as used in 39 D.C. Code 608 means camp duty 
prescribed by 39 D.C. Code 607, as well as field training prescribed by 
32 U.S.C. 502, and any duty reasonably connected therewith, and if any 
doubt should arise involving specific encampment it may be presented for 
consideration 
OFFICERS AND EMPLOYEES 
Adverse personnel actions 
Compensation denial for failure to report for duty 
Denial of compensation to employee for unjustifiable refusal to work 
on holiday in compliance with administrative order requiring his services, 
on such holiday, need not, under current leave regulations be regarded 
as in nature of disciplinary action or adverse action because employee 
by his own action has failed to be available for duty on holiday. 21 
Comp. Gen. 901, amplified 
Compensation. (See Compensation) 
Duties 


Union, etc., duty. (See Unions, Federal service, employee expense 


reimbursement) 
Excusing from work 

Attorneys representing indigent defendants 

Govt. attorneys who are involuntarily assigned to represent, with- 
out compensation, indigent defendants in State of Federal Courts 
may not have such service regarded as in furtherance of Federal 
function for which appropriation of employing agency is available and, 
therefore, in absence of statutory authority, attorneys appointed to 
represent indigent defendants may not be excused for such service 
without charge to annual leave or loss of compensation 

Time for health examinations, inoculations, etc. 

When usual 8 hours of excused absence administratively granted for 
medical examination is insufficient to complete examination routine 
it is within administrative discretion to excuse employees for somewhat 
longer period than 8 hours; however, additional time to hospitalize em- 
ployee or to require additional and more extensive tests and examina- 
tions, in absence of legislation, may not be regarded as excused absence 
without charge to leave or loss of pay, even though periods of duty may 
intervene between initial examination of employee and additional tests, 
examinations or hospitalization that may be necessary as result of 
initial examination 

Although required to take periodic physical examinations, civilian 
employee hospitalized for 10 days following physical examination for 
which he had been administratively granted usual excused absence for 
8 hours who is subsequently found fit for continued employment may not 





OFFICERS AND EMPLOYEES—Continued 
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Excusing from work—Continued 
Time for health examinations, inoculations, etc.—Continued 
be granted leave for entire period of absence, no statutory authority 
permitting granting of excused absences to employees of Govt., there 
is no basis for changing long established administrative practice of 
excusing employees for brief periods of time without charge to leave or 
loss of pay for required physical examinations to grant them extended 
periods of time necessitated by result of initial examination___--_-~--~- 
Civilian employee who following recommended physical examination 
to determine fitness for continued employment returned on successive 
occasions, separated by substantial periods of return to duty, for further 
examination and hospitalization resulting in his disability retirement 
may not have leave record corrected to recredit leave charged in excess of 
8 hours excused absence administratively granted, notwithstanding 
employee was not required to undertake periodic physical examinations, 
and that periods of duty intervened between initial examination and 
additional tests, examinations, or hospitalization, administrative dis- 
cretion to excuse employees for medical examination being limited to 
brief periods of time absent statutory authority 
Holding two positions 
Certifying officers acting for two agencies. (See Certifying Officers, 
responsibility, interagency services) 
Holidays. (See Holidays) 
Illness en route. (See Travel Expenses, mode of travel, mixed, illness 
of employee while en route) 
Jury fees. (See Courts, jurors, fees) 
Leaves of absence. (See Leaves of Absence) 
Liability 
Tortious acts 
Third party liability 
Right of U.S. created by act of Sept. 25, 1962, to recover from third 
party tortfeasors cost of medical and hospital care provided injured per- 
sons may not be subject of administratively ascertained indebtedness 
and involuntary administrative collection from Govt. employees or 
members of uniformed services, act silent as to recovery from current pay 
of tortfeasor, prescribing judicial remedy for determining liability and 
only authorizing Govt. to intervene or join in any action brought by in- 
jured person, or independently to institute suit against tortfeasor to 
enforce its right of subrogation or assignment, or both, and absent 
essential means of arriving at just and correct determination of liability 
between private individuals in personal injury cases which would guar- 
antee due process of law, pay of member of uniformed services muy not 
Sa itd email beie ne tiniekineinewnn 
Medical treatment. (See Medical Treatment) 
Overseas employees 
Dependents transportation. (See Transportation, dependents, over- 
seas employees) 
Household effects transportation. (See Transportation, household 
effects, overseas employees) 
Travel expenses. (See Travel Expenses, overseas employces) 
Overtime. (See Compensation, overtime) 
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OFFICERS AND EMPLOYEES—Continued 

Parking fees. (See Fees, parking) 
Perdiem. (See Subsistence, per diem) 
Political activities 

Prohibition 

Rule stated in 27 Comp. Gen. 750 that officer or employee removed from 
Govt. service because of political activities prohibited by sec. 9(a) of 
Hatch Act, as amended, 5 U.S.C. 118i(a), may not after removal be 
compensated for services rendered prior to separation, pursuant to 
sec. 9(b), 5 U.S.C. 118i(b), will be followed absent clarifying legisla- 
tion, and no distinction existing between compensation and lump-sum 
leave payments for purposes of Hatch .Act, lump-sum leave payments 
may not be excluded from rule, and any clarifying legislation should 
cover matter of lump-sum payments for leave as well as unpaid com- 
pensation 
Removals, suspensions, etc. 

Compensation. (See Compensation, removals, suspensions, etc.) 
Retirement. (See Retirement, civilian) 
Status 

Compensation effect as holding an office 

Private attorneys who are appointed by courts pursuant to Criminal 
Justice Act of 1964, 18 U.S.C. 3006A, to represent indigent defendants 
and who receive compensation for such services may not have such serv- 
ices which are rendered to defendant regarded as services to U.S. or as 
establishing employer-employee relationship with Govt. so as to bring 
individuals within concept of holding civilian office and, therefore, 
Dual Compensation Act is not for application 

Excepted positions 

Federal employee who, while in “status quo” situation after his ap- 
pointment to excepted position is changed to competitive position, is 
reduced in grade is regarded as having his “status quo” employment 
continuing unchanged from that held under excepted position which was 
equivalent to career or career conditional position so that he has 
“equivalent tenure” to career appointment as that term is used in salary 
retention provisions in sec. 507 of Classification Act, 5 U.S.C. 1107(a), 
and, therefore, salary retention in reduction in grade actions for employ- 
ees who continue to serve under similar excepted service appointments 


Tips during travel status. (Sce Travel Expenses, tips) 
Trailer allowances. (See Trailer Allowances, civilian personnel ) 
Transportation 
Automobiles. (See Transportation, automobiles) 
Travel expenses 
Taxicabs. (See Travel Expenses, fares, taxicabs) 
Unions 
Expense reimbursement. (See Unions, Federal service, employee ex- 
vense reimbursement) 
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ORDERS 

Amendment 

Correction 

Administrative error 

Inclusion of field duty provision, under which per diem is not payable, 
in orders authorizing temporary duty for Marine Corps group under 
circumstances that reasonably established duty contemplated by orders 
did not consist of maneuvers of field duty exercises but was operational 
military duty required of any member located at duty station to which 
group was temporarily assigned was error that should have been ap- 
parent to order issuing authority and its inclusion does not operate to 
deny per diem ; therefore, on basis of corrected temporary duty orders to 
effect entitlement to per diem prescribed by par. 4205-5d, Joint Travel 
Regs., per diem may be paid to member performing temporary duty with 
his unit, or detachment, ordered by name or number away from perma- 
nent station under conditions in which Govt. quarters are available 
without charge and Govt. mess is available 
Canceled, revoked or modified 

Intermediate station change 

When permanent change-of-station orders of member of uniformed 
services assigning him overseas are amended while he is on leave to 
change port of call, which necessitated his return to initially designated 
port to pick up automobile and baggage he had left there in anticipation 
of transfer, member is entitled to reimbursement of travel expenses pur- 
suant to act of Dec. 23, 1963 (37 U.S.C. 406a), authorizing payment of 
travel and transportation allowances for travel under orders that are 
eanceled, revoked, or modified, the ‘‘a different change of station” pro- 
vision of sec. 406(a) (2) being applicable to intermediate port of call, 
even though no change of overseas assignment occurred, member having 
been placed at personal financial disadvantage by modification of orders 
after departure from old station on authorized grant of leave within 
meaning of 1963 act; therefore, in accordance with Joint Travel Regs. 
he may be paid mileage not to exceed distance from old station to new 
port of call via initially designated port 

Personal convenience request 

Officer of uniformed services who while on leave prior to reporting for 
overseas assignment is granted compassionate deferment of overseas 
assignment, reassigned to activity within vicinity of leave address, 
and paid personal travel from leave address to new duty station is not 
entitled to personal and dependent travel and dislocation allowance from 
old to new duty station, reimbursement entitlement to travel and trans- 
portation allowances authorized by act of Dec. 23, 1963, when travel is 
performed before effective date of change of station orders accruing 
only incident to orders that are canceled, revoked, or modified for con- 
venience of Govt. and/or in circumstances over which member has no 
control, and member having requested deferment of overseas assign- 
ment is entitled only to travel allowances from old to new duty station 
in amount not to exceed distance from place of leaye to new duty station_ 
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ORDERS—Continued 
Erroneous 
Effect 
Army enlisted member who, incident to revocation of retirement orders 
due to miscalculation of active service for retirement, had year of retire- 
ment excused as unavoidable absence when returned to active duty to 
qualify for retirement may not have excused period regarded as “absence 
without” or “over” leave under 37 U.S.C. 508(a), which are terms 
describing situation in which absent member is obligated to return 
to active duty but is prevented by circumstance beyond his control or con- 
trol of Govt. and member’s ineligibility for retirement does not change 
fact that he was not obligated to perform any active duty so that excuse 
of absence could make absence “active duty”, and, therefore, legality of 
crediting excused period as active duty for retirement qualification is too 
doubtful to permit payment of retired pay 
PATENTS 
Infringement 
Indemnity clause in bid. (See Bids, patents, etc., item) 
PAY 
Absence without leave 
Excused 
Basis 
Army enlisted member who, incident to revocation of retirement 
orders due to miscalculation of active service for retirement, had year of 
retirement excused as unavoidable absence when returned to active duty 
to qualify for retirement may not have excused period regarded as “ab- 
sence without” or “over” leave under 37 U.S.C. 503(a), which are terms 
describing situation in which absent member is obligated to return to 
active duty but is prevented by circumstance beyond his control or control 
of Govt. and member’s ineligibility for retirement does not change fact 
that he was not obligated to perform any active duty so that excuse of 
absence could make absence “active duty”, and, therefore, legality of 
crediting excused period as active duty for retirement qualification is too 
doubtful to permit payment of retired pay 
Return to military control 
Reservists 
Marine Corps Reserve who upon failing to report on Mar. 1, 1964 
for involuntary active duty for training is apprehended and placed under 
jurisdiction of military authorities in area of home on Mar. 6, and 
delivered into custody at duty station on Mar. 14, is entitled to pay from 
Mar. 6, in accordance with par. 044250-1 of Navy Comptroller Manual 
which provides that member absent without authority is entitled to 
pay from date he returns to jurisdiction of Armed Forces, and delay 
in transferring him to assigned duty station after he was placed under 
military control is considered to have been for convenience of Govt. ; fur- 
thermore, member having reported for duty on Mar. 14, using transporta- 
tion and meal tickets furnished from place where apprehended, is only 
chargeable with cost of that portion of travel which exceeded cost of 
transportation and meal tickets for travel directed by orders 
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PAY—Continued 
Active duty 
After termination of military status 
Service credits. (See Pay, service credits, active duty after termi- 
nation of military status) 
Back pay award period 
Administrative determination 
Although wage status for social security tax purposes of former mem- 
ber of uniformed services who is awarded judgment by Court of Claims 
for back pay and allowances for period when he did not perform any 
military service is matter for determination by head of particular Fed- 
eral agency concerned and such determination is final and conclusive and 
not affected by settlement action made by GAO pursuant to judgment 
under 28 U.S.C. 2517(a) ; definition of “employment” in sec. 210, Social 
Security Act, 42 U.S.C. 410(m) (1), as including service as member of 
uniformed services on active duty and definition of “active duty” 
in 10 U.S.C. 101(22) make it doubtful whether individual could be con- 
sidered employed during back pay period unless court’s decision is viewed 
as conferring on him active duty status for such period____----------- 729 
Grade or rank 
Rear admirals 
Naval officer who at time he is placed on retired list and retained on 
active duty has served more than 2 years in grade of rear admiral of 
lower half may not have 2 years of active duty performed prior to re- 
tirement regarded as qualifying service for active duty pay or subsequent 
retired pay of upper half under 37 U.S.C. 202(e) and 10 U.S.C. 6487, 
which require that 2 years of qualifying service be performed after 
rather than prior to retirement and, therefore, if officer is retained on 
active duty for 2 years after placement on retired list he will be entitled 
to pay and allowances and subsequent retired pay for rear admiral 
Ds iiet ds cescdienin dc amnhcie nal nan Enea aennnaaemaa ein 93 
“Extra numbers” officers 
Coast Guard officers serving on active duty as “extra numbers” in 
grade of rear admiral under authority of 14 U.S.C. 432 and 433 who 
are specifically excluded, pursuant to 14 U.S.C. 42(e), in determining 
authorized strength of that grade are, nevertheless, entitled to receive 
active duty basic pay of rear admiral of upper half in order of their 
seniority in grade, in view of unqualified provision of 37 U.S.C. 202(f) 
that one-half the number of officers on active list of rear admirals are 
entitled to basic pay of rear admiral of upper half, extra numbers officers 
are considered rear admirals within meaning of 37 U.S.C. 202(f) and 
should be included in determining number of rear admirals on active list 
of Coast Guard entitled to receive basic pay of upper half_._....-_--_-- 317 
Hospitalization, medical treatment, etc. 
After release from duty 
Reservists 
Air Force reservist ordered to active duty training in vicinity of home 
who on day he is released from duty is injured while on excursion with 
his family 70 miles from home is not entitled to pay and allowances for 
period he is unable to return to civilian employment or to reimbursement 
for medical and hospital expenses that are not covered by insurance, 
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PAY—Continued 
Active duty—Continued 
Hospitalization, medical treatment, etc.—Continued 
After release from duty—Continued 
Reservists—Continued 
right to benefits provided by 10 U.S.C. 8721(2) and 37 U.S.C. 204(g) 
(2) existing only if disability occurs while in active duty status, and Re- 
serve member, no travel being involved, having reverted to civilian status 
upon release from military control, is not entitled to pay and allow- 
ances and reimbursement, for medical and hospital expenses incident to 
injury sustained after release from active duty and while engaged in 
civilian pursuits, notwithstanding that he received pay and allowances 
for full day of release 
Physical examinations 
Enlisted reservist in inactive status who traveled at own expense 
incident to orders to report for 1 day of “active duty for training” for 
purpose of physical evaluation to determine fitness for retention in 
Reserve may not have compliance with orders regarded as “active 
duty” for entitlement to pay and allowances where member per- 
formed no active duty and none was contemplated; therefore, member 
is not entitled to pay and allowances and point credit for retirement___ 
Reservists 
Injury or death 
Physical examinations 
Inactive naval reservist who was killed in automobile accident re- 
turning home from physical examination pursuant to orders which 
did not place member in active duty status but merely required him to 
report for examination to determine his physical qualifications for active 
duty at later date in Aviation Officer Candidate Program may not be re- 
garded as having been in active duty status or any other status for 
expenses incident to member’s death and death gratuity benefits in 
10 U.S.C. 1475-1480, 1482, or 6148, and, therefore, death benefits are not 
payable in absence of correction of record to show that member had 
been ordered to temporary active duty for physical examination incident 
to orders to active duty 
Additional 
Hazardous duty generally 
More than one duty 
Member of uniformed services who performs two types of hazardous 
duties (1) in low pressure chamber and (2) in aerial flights in connection 
with testing and evaluation of aircrew safety equipment but who per- 
forms each one of duties separate and distinct from other and at times 
separated by days or weeks may not by reason of fact that he is quali- 
fied and does perform both hazardous duties be regarded as entitled 
to dual incentive payments under 37 U.S.C. 301 and, therefore, although 
testing and evaluation of equipment is common factor to both duties, 
they are separate and distinct duties so that member is not entitled to 
GR TAOUREIVS DIDIER. iin niin dc cmcincicdntimimatiiiainaadiials 426 
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PAY—Continuea Page 
Additional—Continued 
Hostile fire 
Missing, interned, etc. 

To pay hostile fire pay under 37 U.S.C. 310 to members of uniformed 
services captured or missing as result of hostile action, even though 
members had not otherwise qualified for such special pay immediately 
prior to that time, when legislative history of statute clearly estab- 
lishes that Congress intended that special pay should not be paid to 
members in captured or missing status, would not be proper and would 
DU IO SO os ks on ccc ecdsiensacuudncede 532 

Submarine duty. (See Pay, submarine duty) 

Courts-martial sentences 

Forfeiture 

Class Q allotment deductions 

Marriage and establishment of class Q allotment by enlisted member 
of armed services after effective date of forfeiture of two-thirds of rate of 
pay in pay grade to which reduced under court-martial sentence does 
not affect or increase pay member is entitled to as result of court-martial 
sentence and, therefore, refund of amount withheld in excess of two- 
thirds of basic pay of member after deduction of mandatory monthly 
contribution to class Q allotment may not be authorized, member not 
having been subject to class Q allotment deductions on effective date 
of pay forfeiture, pay to which he became entitled as result of court- 


martial sentence is not affected by allotment deductions______._.___---_ 6338 
Disability retired pay. (See Pay, retired, disability) 
Foreign duty 


Commencement and termination 

For purposes of foreign duty pay under 37 U.S.C. 305(a), enlisted 
members of uniformed services who are in travel status in area desig- 
nated for foreign duty pay but who have not reported to duty station in 
area may not be regarded as on “duty at designated place” within mean- 
ing of law and sec. 204 of E.O. No. 11157, and, therefore, foreign duty 
pay is not payable prior to day on which members in fact report to duty 
er Se Oe OO iia ie is ctimiciceminncenutiuakawesduncaawe 396 

Special pay 

Enlisted member of uniformed services permanently assigned to 
nondesignated* overseas duty station on Sept. 30, 1963, day before 
effective date of Uniformed Services Pay Act of 1963, amending 37 U.S.C. 
305 to eliminate payment of foreign service pay except in areas desig- 
nated by regulation, who under savings clause of act, sec. 12(b), has 
foreign duty pay saved for remainder of assignment may continue to 
receive such pay upon transfer to another nondesignated overseas duty 
station, sec. 12(b) prescribing continuation of foreign duty pay during 
remaining period of assignment member had on Sept. 30, 1963, not 
limiting nondesignated place to one at which he was located on that date; 
therefore, tour of duty at another nondesignated place being merely 
continuation of overseas assignment, entitlement of enlisted member to 
foreign duty saved pay provided under sec. 12(b) continues______----_ 175 
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PAY—Continued 

Missing, interned, etc., persons 

Allowance entitlement 

Family separation 

Family separation allowance authorized by 37 U.S.C. 427(b) to mem- 
bers of uniformed services which is based in part on entitlement to quar- 
ters allowance and on necessity to reimburse members for added house- 
hold expenses resulting from separation of member from dependents is, 
for purposes of determining whether it is allowance payable during 
missing status, in same category as basic allowance for quarters which 
is specifically authorized to be paid to members in missing status rather 
than temporary allowance that is required to be excluded, and, therefore, 
even though family separation allowance is not allowance specifically 
mentioned under sec. 2, Missing Persons Act, 50 U.S.C. App. 1002, it may 
continue to be paid to members in missing status if they were receiving 
family separation allowance when missing status began, and provided 
that there is no change in status of dependents to terminate entitle- 


Permanent items of pay and allowances 

When member of uniformed services enters missing or other status 
covered by Missing Persons Act, as amended, 50 U.S.C. App. 1001-1015, 
permanent items of pay and allowances, except temporary allowances, 
may continue to be credited to his account provided no change occurs 
in conditions of entitlement, sec. 2 of act authorizing same basic, special 
and incentive pay, basic allowances for subsistence and quarters, and 
station per diem allowances, not to exceed 90 days, for period of absence 
that member was entitled to at beginning of absence, and family separa- 
tion allowance authorized by 37 U.S.C. 427(a)—basic allowance for 
quarters equal to that payable to member without dependents in same 
pay grade—falling within purview of sec. 2, Missing Persons Act, it may 
be allowed, but not cash clothing allowance provided for enlisted person- 
nel under 37 U.S.C. 418, item that is not enumerated in act, and other 
specific items of pay or allowances may be questioned 
Promotions 

Temporary 

Saved pay 
Items for inclusion or exclusion 

Warrant officer in Navy who was not transferred to overseas duty 
station until some time after he received temporary appointment as 
lieutenant (jg) entitling him to saved pay and allowances may not have 
saved pay and allowance provisions in 10 U.S.C. 5596(f) construed as 
authorizing subsequent increase in amount of saved pay and allowances 
by reason of changed condition of overseas duty and, therefore, although 
cost-of-living allowances and family separation allowances are for con- 
sideration in computing saved pay, member, upon transfer overseas, is 
not entitled to cost-of-living allowance and family separation allowance 
in addition to saved pay and allowances he was entitled to at time of 
temporary promotion, but is only entitled to such allowances as part of 
pay and allowances of his temporary grade 
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PAY—Continued 

Readjustment payment to reservists on involuntary release 

Moral or professional dereliction 

Upon correction of military records of officer of U.S. Army under 10 
U.S.C. 1552 to reflect withdrawal of court sentence imposed on him for 
violating 10 U.S.C. 202, officer became entitled to readjustment pay au- 
thorized pursuant to 50 U.S.C. 1016, military records now showing that 
he had been honorably discharged, that such discharge must be presumed 
to be not because of moral or professional dereliction, and that release 
from active duty after having completed at least 5 years of continuous 
active duty was involuntary, and officer by reason of correction of mili- 
tary records having become entitled to all benefits due on basis of cor- 
rected record, rights under 50 U.S.C. 1016 are for determination as 
though original records had shown information contained in corrected 


Rear admirals 
Active duty grade or rank. (See Pay, active duty, grade or rank, rear 
admirals) 
Retired 
Active duty 
Without pay 
Allowances v. retired pay 
When member of Reserve compunent of uniformed services who is 
receiving disability compensation by reason of prior military service is 
ordered, pursuant to 10 U.S.C. 683(a), to perform training or other duty 
without pay, he is entitled to transportation, and quarters and subsist- 
ence benefits prescribed by 37 U.S.C. 1002(b) in addition to his disability 
retirement, requirement of 10 U.S.C. 684(a) that members elect either 
payments incident to earlier military duty, or pay and allowances au- 
thorized by law—‘‘compensation” that includes travel or other expenses, 
and subsistence and quarters—for current active duty, not being for 
application, allowances for travel to and from training station, and sub- 
sistence and quarters benefits authorized under 37 U.S.C. 1002(b) for 
reservists ordered to duty without pay not constituting either pay or 
allowances, and as they are not “compensation” within meaning of 10 
U.S.C. 684(a), reservist is entitled to both disability retirement and 37 
U.S.C. 1002(b) allowances__-_-- 
Advancement on retired list 
Enlisted member advanced to officer grade 
Enlisted pay greater 
Enlisted member of U.S. Coast Guard advanced pursuant to 14 
U.S.C. 362 to grade of ensign—highest temporary grade satisfactorily 
held—upon retirement under authority of 14 U.S.C. 355 in permanent 
grade of E-7, prior to which he had served under temporary appoint- 
ments effected under act of July 24, 141 as chief machinist, W-2, as 
well as ensign, is not entitled to retired pay computed on basis of 
greater pay of chief warrant officer, W-2, notwithstanding 1941 act 
saved to member while serving on active duty as ensign pay and allow- 
ances of chief warrant officer, W-2, act restricting payment of retired 
pay to highest temporary grade held prior to retirement, and member 
having been retired in temporary grade of ensign is not entitled to 
retired pay computed on basis of greater pay of lower intermediate 
temporary grade in which he served 
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PAY—Continued 
Retired—Continued 
Advancement on retired list—Continued 
Reduction in pay effect 
When member of uniformed services receives lesser rate of retired pay 
in recomputation of retired pay, in accordance with 10 U.S.C. 3992, upon 
advancement to warrant officer, W-1, on retired list after completion of 
30 years of service, pursuant to 10 U.S.C. 3964, than that established 
under 10 U.S.C. 3991 when originally retired under authority of 10 
U.S.C. 3914 and 3961 in grade of sergeant E-9, member should have been 
consulted before advanced on retired list, sec. 3964 not imposing absolute 
requirement for advancement, and neither most favorable payment 
formula authorized by sec. 3991, nor any other provision of law saving 
to member right to continue receiving retired pay under original en- 
titlement ; therefore, action of advancement may be rescinded on basis 
of statement by member that it was contrary to his wishes 
Age qualification. (See Pay, retired effective date, age qualification) 
Annuity elections for dependents 
Annulment of widow’s remarriage 
Monthly payments of annuity to widow of retired officer of uni- 
formed services under Retired Serviceman’s Family Protection Plan 
which were terminated upon remarriage may be reinstated, purported 
“marriage”, although voidable only, having been annulled by court 
decree from its inception upon proof of fraud, and no annuity payments 
having been made to any children during interim period, monthly 
annuity payments may be reinstated from beginning of month in which 
separation of parties occurred, but not for any earlier period 
Beneficiary eligibility 
Divorced child 
Monthly survivorship annuity payments elected by Army officer re- 
tired prior to Nov. 1, 1953, effective date of Uniformed Services Con- 
tingency Option Act of 1953, redesignated Retired Serviceman’s Family 
Protection Plan, for daughter then 51 years of age, incapable of self- 
support because of mental condition existing prior to reaching age of 
18, and who was divorced in 1925, may be paid to daughter, term 
“unmarried” child as employed in 10 U.S.C. 1485(2)(A) meaning not 
having husband or wife at time of service member’s retirement on Nov. 1, 
1958, and without regard to prior marriage, and record establishing 
daughter of deceased officer was unmarried child on Nov. 1, 1953 within 
purview of 10 U.S.C. 1435(2) (A), incapable of self-support pursuant to 
10 U.S.C. 1435(2) (B), she is entitled to receive annuity payments as 
Ce ik eleek ss doiitddediine wkend eas 
Incompetents 
{ncompetent son of retired member of uniformed services whose mental 
condition existed long before his 18th birthday and who, while working 
as laborer in firm where his father is vice president, earned sufficient 
sum to support himself during period of employment is not required, by 
reason of such employment in father’s firm under tempered conditions, 
to be considered as capable of self-support, and, therefore, son may be 
considered eligible beneficiary entitled after his father’s death to annuity 
elected on his behalf under Serviceman’s Family Protection Plan, 10 
U.S.C. 1331, et seq 





PAY—Continued 
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Retired—Continued 

Annuity elections for dependents—Continued 

Beneficiary eligibility—Continued 
Incompetents—Continued 

Whether child of member of uniformed services over 18 years of age 
is capable or incapable of self-support for purposes of eligibility as bene- 
ficiary under Retired Serviceman’s Family Protection Plan, 10 U.S.C. 
1435(2) (B), is for determination from all facts in particular case but 
after child over 18 years has been determined to be incapable of self- 
support evidence warranting conclusion that child is capable of sustain- 
ing earning capacity sufficient for his own personal needs is sufficient 
to remove child from category of one incapable of self-support___--.---- 

For purposes of Retired Serviceman’s Family Protection Plan, 10 
U.S.C. 1331, et seg., members of uniformed services who have mentally 
incompetent children over age of 18, should be required to make reports 
of continued incapacitation of dependent for reason that when child be- 
comes self-supporting eligibility as beneficiary ceases and no further 
deductions from members’ retired pay would be proper____--------~---- 

Reinstatement of incompetent child of member of uniformed services 
as eligible beneficiary under Retired Serviceman’s Family Protection 
Plan, 10 U.S.C. 1331, et seq., if mental defect or physical disability 
reoceurs after termination of benefits either before or after death 
of retired member may not be made in absence of any provision therefor 
in Retired Serviceman’s Family Protection Plan 

Evidence 

Notwithstanding administrative failure to follow procedure pre 
scribed by Naval Personnel Instructions 1750.1D in establishing election 
of survivor annuity benefits under Retired Serviceman’s Family Protec- 
tion Plan (10 U.S.C. 1431) upon transfer of officer to Naval Fleet Reserve, 
and improper return of original election form to officer at time of trans- 
fer, and that only a copy of election form and certified birth certificates 
were furnished Family Allowance Activity, valid and timely election 
resulted, Family Protection Plan requiring no particular manner in which 
to submit survivorship annuity, failure to comply with administrative 
requirements is viewed as though completed election form had passed 
into possession of appropriate Navy officials prior to officer’s transfer 
to Fleet Reserve, and evidence indicating officer’s intent to make election 
is sufficient to establish timely and valid election was made by him before 
ee I OR iin ie isin te etcbnideidic tin ctctinn 

Copy of election form submitted as evidence of participation in Retired 
Serviceman’s Family Protection Plan bearing signature of Air Force offi- 
cer duly witnessed but not completed by personnel officer to show date 
and place of receipt as required by AFR 34-63, dated Nov. 13, 1957, is 
ineffective to create valid election under plan, lacking evidence that orig- 
inal or any copy of form was “delivered te the appropriate service offi- 
cials” in accordance with regulation requirement, and although use of 
secondary evidence is not barred when primary evidence is not available 
due to its inadvertent loss or destruction, determination of validity of 
election on basis of secondary evidence depends upon degree of certainty 
of evidence to establish necessary facts, and as determination cannot be 
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PAY—Continued 
Retired—Continued 
Annuity elections for dependents—Continued 
Evidence—Continued 
made from information furnished that officer made valid election under 
plan, deductions from retired pay for annuity may not be authorized... 665 
Incompetents 
Payment to State institutions 
Annuity payments under Retired Serviceman’s Family Protection 
Plan, 10 U.S.C. 1431-1446, withheld from unremarried widow incapable 
of endorsing checks and managing own affairs, patient in State hospital 
for whom no committee was appointed, and those subsequently becoming 
due, may be forwarded to hospital director, pursuant to State statute 
requiring official to obtain certificate of authority and imposing limi- 
tation on total amount that may be received on widow’s behalf, and 
checks that issue may be endorsed and cashed by director, and proceeds 
placed to her credit without accounting being made to Govt. as to use of 





Marital status 

Mexican divorce obtained by member of Fleet Reserve, resident of New 
York State, who had elected reduced retainer pay to provide annuity 
benefits for wife and children under Retired Serviceman’s Family Pro- 
tection Plan (10 U.S.C. Ch. 73), was in nature of “ex-parte” divorce that 
is not recognized by State, wife of member, also resident of New York 
State, not having made appearance in divorce action, or consented to 
divorce, and Mexican divorce granted member not having effected legal 
and valid termination of marital status, even though public policy of 
State recognizes divorce decrees of foreign countries when parties to 
divorce make appearance stoppage of retainer pay deductions is not 
required after youngest child of member reaches 18 years of age and 
becomes ineligible under Plan, but wife’s future entitlement to annuity 
payments should she survive member, a hypothetical question, may not 
be considered at this time 

Deductions from retired pay of officer of uniformed services who 
elected to provide annuity under authority of Retired Serviceman’s 
Family Protection Plan (10 U.S.C. Ch. 73), for wife whose first mar- 
riage performed in Mexico was dissolved there by “mail-order” divorce, 
neither party to marriage being resident or domiciled in Mexico at time 
of marriage or divorce, should be continued, notwithstanding uncer- 
tainty cast on second marriage by “mail-order” decree of divorce—a 
matter to be resolved by courts—in view of presumption, based on public 
policy, in favor of validity of second or last marriage, thereby favoring 
legitimacy of offsprings of marriage, presumption strengthened by fact 
that second marriage performed in 1936 continued unbroken and un- 
CIN ahasieditinidniccdnts Mdcdhessddtndnki ce eneeene 485 

Termination 
Children reaching eighteen years of age 

When youngest child of retired Navy officer who elected to receive re- 
duced retired pay to provide survivorship annuities for sons reached age 
of 18, on June 1, 1964, officer no longer had eligible beneficiary under 
Retired Serviceman’s Family Protection Plan, 10 U.S.C. 1431-1436, and 
deduction is required to be made from retired pay for month of June, 
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Retired—Continued 
Annuity elections for dependents—Continued 
Termination—Continued 
Children reaching eighteen years of age—Continued 
eligibility of youngest son to receive annuity pursuant to sec. 1435 hav- 
ing terminated instant before commencement of eighteenth birthday on 
June 1, 1964, in absence of showing of incapability of self-support, and 
sec. 1434(¢) not contemplating deduction of retired pay for particular 
month if all eligible beneficiaries had ceased to exist before that month 
Reinstatement upon annulment of widow’s remarriage. (See Pay, 
retired, annuity elections for dependents, annulment of widow’s 
remarriage) 
Temporary disability retired list 
Regular officer of uniformed services on temporary disability retired 
list who does not receive reappointment to active list until sometime 
after he has been found physically fit for duty and returned to active 
duty as retired officer has right to retired pay terminated when he is 
found fit for service and returned to active duty, even though retired 
status does not terminate until date of reappointment to active list, and, 
therefore, member who had been receiving reduced retired pay to cover 
dependent annuity election under Retired Serviceman’s Family Pro- 
tection Plan is not required under 10 U.S.C. 1488 to make deposits for 
cost of annuity for period after disability retired pay is terminated 
Validity 
Notwithstanding administrative failure to follow procedure prescribed 
by Naval Personnel Instructions 1750.1D in establishing election of sur- 
vivor annuity benefits under Retired Serviceman’s Family Protection 
Plan (10 U.S.C. 1431) upon transfer of officer to Naval Fleet Reserve, 
and improper return of original election form to officer at time of trans- 
fer, and that only a copy of election form and certified birth certificates 
were furnished Family Allowance Activity, valid and timely election 
resulted, Family Protection Plan requiring no particular manner in 
which to submit survivorship annuity, failure to comply with ad- 
ministrative requirements is viewed as though completed election form 
had passed into possession of appropriate Navy officials prior to officer’s 
transfer to Fleet Reserve, and evidence indicating officer’s intent to make 
election is sufficient to establish timely and valid election was made by 
him before completing 18 years of service___.__.._..___.-.-_---------- 
Copy of election form submitted as evidence of participation in Retired 
Serviceman’s Family Protection Plan bearing signature of Air Force 
officer duly witnessed but not completed by personnel officer to show date 
and place of receipt as required by AFR 34-63, dated Nov. 13, 1957, 
is ineffective to create valid election under plan, lacking evidence that 
original or any copy of form was “delivered to the appropriate service 
officials” in accordance with regulation requirement, and although use of 
secondary evidence is not barred when primary evidence is not available 
due to its inadvertent loss or destruction, determination of validity of 
election on basis of secondary evidence depends upon degree of certainty 
of evidence to establish necessary facts, and as determination cannot be 
made from information furnished that officer made valid election under 
plan, deductions from retired pay for annuity may not be authorized____ 
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PAY—Continued 

Retired—Continued 

Award in divorce action 

Court order issued at time of divorce of Army officer and wife direct- 
ing that portion of retirement or pension rights accruing from U.S. 
Govt. be forwarded each month to wife is not binding on U.S. in view of 
fact that Govt. was not party to suit, and retired pay determined to 
be due officer from Dept. of Army under provisions of 10 U.S.C. Ch. 61 
is not subject to attachment or garnishment proceedings issued on behalf 
of former wife in divorce. action, nor do Army regulations permit allot- 
ment of retired pay for alimony purposes, and record not establishing 
U.S. is indebted to former wife of officer as result of court action, retired 
pay due him may not be paid directly to her 

Certificates of existence 

Requirement to obtain reports of existence prior to release of retired 
pay checks, when checks are made payable to third party for member 
who is mentally incompetent, sent to foreign address, or mailed to third 
person for negotiation under power of attorney, resulting in delayed 
release of checks, disruption of mechanized operations, and increased 
expenses, procedure may be simplified and reports of existence obtained 
on “one month behind basis’, advantage to be gained in permitting checks 
to be mailed at end of each month, followed by receipt of report verifying 
retired member’s existence, outweighing possible risk of one month’s 
overpayment of retired pay 

Disability 

Discharge effect 

Navy member whose discharge for convenience of Govt. upon expira- 
tion of 5 years on temporary disability retired list under 10 U.S.C. 
1210(h) was accomplished subsequent to cancellation of authority for his 
discharge continued to have status on temporary disability retired list, 
notwithstanding discontinuance of retired pay following purported dis- 
charge, until terminated pursuant to retroactive orders transferring him, 
effective at close of 5-year period from temporary disability retired list 
to permanent retired list, and it follows member is entitled to disability 
retired pay on and after transfer to permanent disability retired list___ 

Effective date 

Members of uniformed services who, pursuant to transfer approved 
prior to Sept. 1, 1964—effective date for new rates of active duty pay for 
members of uniformed services prescribed by act of Aug. 12, 1964, 37 
U.S.C. 208(a)—are retired for disability or transferred to Temporary 
Disability Retired List at any time during Aug. 1964, are regarded as 
being retired on date retirement was approved rather than on date Uni- 
form Retirement Date Act, 5 U.S.C. 47a, made retirement effective, and, 
therefore, such members, who have retired pay computed under 10 U.S.C. 
1401, are entitled to retired pay on basis of rates in Uniformed Services 
Pay Act of 1963 rather than rates in 1964 act 

Age or service retirements 

Officers who are retired under provisions of law such as are contained 
in 10 U.S.C. 6398, which require retirement on first day of month follow- 
ing month in which they reach prescribed age or complete required 
amount of service, and who were retired effective Sept. 1, 1964, are sub-- 
ject to Uniform Retirement Date Act, 5 U.S.C. 47a, and, therefore, their 
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PAY—Continued 

Retired—Continued 

Disability—Continued 

Effective date—Continued 
Age or service retirements—Continued 
retired pay is for computation on rates of pay prescribed in Uniformed 
Services Pay Act of 1963, rather than on rates prescribed in act of Aug. 
12, 1964, effective Sept. 1, 1964 
Election effect 

Navy or Marine Corps officer holding permanent appointment in grade 
of warrant officer, W-1 or above, who completed 30 or more years of 
service prior to Aug. 1964 and requested retirement under 10 U.S.C. 6322, 
effective Sept. 1, 1964—date for new rates of active duty pay for mem- 
bers of uniformed services prescribed by act of Aug. 12, 1964, 37 U.S.C. 
203 (a)—is not subject to Uniform Retirement Date Act, 5 U.S.C. 47a, by 
reason of fact that retirement date is fixed at election of officer, and, 
therefore, such members may have retired pay computed on basis of rates 
in 1964 pay act 

Navy and Marine Corps officers who are retired under 10 U.S.C. 6823 
effective Sept. 1, 1964, upon completion of 20 or more years of active serv- 
ice after July 31, 1964, are subject to Uniform Retirement Date Act, 
5 U.S.C. 47a, and are required to have retired pay computed on basis of 
rates in Uniformed Services Pay Act of 1963, but such officers who have 
completed 20 years of service prior to Aug. 1964, and are retired under 
10 U.S.C. 6323, effective Sept. 1, 1964, are regarded as having retirement 
date fixed by election so that they may have retired pay computed on 
basis of rates in act of Aug. 12, 1964, 37 U.S.C. 208(a). Modified by 44 


Enlisted service 
Army and Air Force enlisted members who, although eligible for re- 
tirement under 10 U.S.C. 3914 and 8914, by reason of completion of years 
of service prior to Aug. 1964 are retained on active duty through end of 
month before date of retirement—Sept. 1, 1964—are regarded as being 
retired on Sept. 1, 1964, under military pay act of May 20, 1958, which 
permitted counting of time for longevity up to actual date of retirement 
with corresponding right to have retired pay computed at rate applicable 
on date of retirement and, therefore, such enlisted members may have 
retired pay computed on rates in 1964 pay act 
Fleet reservists 
Since Navy and Marine Corps members who were transferred effective 
Sept. 1, 1964, to Fleet Reserve or Meet Marine Corps Reserve under 10 
U.S.C. 6330, which requires retainer pay to be computed on rates “re 
ceived at time of transfer,” could not have lawfully “received” pay before 
Sept. 1, 1964, under act of Aug. 12, 1964, 37 U.S.C. 208(a), which pre 
scribed new active duty rates effective Sept. 1, 1964, such members must 
have retainer pay computed on basis of rates in Uniformed ‘Services Pay 
Act of 1963 
Election of retired pay 
Active duty without pay 
When member of Reserve component of uniformed services who is 
receiving disability compensation by reason of prior military service is 
ordered, pursuant to 10 U.S.C. 683(a), to perform training or other duty 
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PAY—Continued 
Retired—Continued 
Disability—Continued 
Election of retired pay—Continued 

Active duty without pay—Continued 
without pay, he is entitled to transportation, and quarters and subsist- 
ence benefits prescribed by 37 U.S.C. 1002(b) in addition to his disability 
retirement, requirement of 10 U.S.C. 684(a) that members elect either 
payments incident to earlier military duty, or pay and allowances au- 
thorized by law—‘‘compensation” that includes travel or other expenses, 
and subsistence and quarters—for current active duty, not being for 
application, allowances for travel to and from training station, and sub- 
sistence and quarters benefits authorized under 37 U.S.C. 1002(b) for 
reservists ordered to duty without pay not constituting either pay or 
allowances, and as they are not “compensation” within meaning of 10 
U.S.C. 684(a), reservist is entitled to both disability retirement and 37 
U.S.C. 1002(b) allowances 

Finality 

Election executed by officer of uniformed services pursuant to 10 U.S.C. 
1401, upon transfer to permanent disability list under 10 U.S.C. 1201 and 
1372, to receive retired pay on basis of percentage of disability rather 
than years of service is valid election that may not be changed to recom- 
pute officer’s retired pay on basis of new election of years of service 
formula, for although 10 U.S.C. 1401, and provisions of Career Compen- 
sation Act which it codifies (do not make election irrevocable, statutory 
authority for making election of retired pay does not vest in member 
right to vacillate between alternative methods of computation offered, 
choosing first one method then other; therefore, officer having been pro- 
perly advised of retired pay rights under each alternative available to 
him at time election was made, choice to receive retired pay on basis of 
permanent disability is valid election that is not subject to change 

Restrictions 

Officer of armed services who prior to reaching 60 years of age and 
qualifying for retirement under 10 U.S.C. 1331 was transferred to Retired 
Reserve with over 30 years of service under 10 U.S.C. 1333 and continued 
on active duty under temporary appointment in same grade until meeting 
age requirement of sec. 1331, when he was retired for physical disability 
pursuant to secs. 1201 and 1372, is not entitled to increased retired pay 
under Formula 3, 10 U.S.C. 1401, based on sec. 1333 service credits, not- 
withstanding officer was credited with active service performed after 
transfer to Retired Reserve in accordance with sec. 1208(b), sec. 
1331(a) (4) imposing additional requirement to age and service of not 
being entitled to retired pay “under any other provision of law”, and 
officer retired for physical disability is restricted to computation of re- 
tired pay to Formulas 1 or 2 of sec. 1401, based on percentage of 
disability 124 

Erroneous placement on temporary retired list, etc. 

Where officer under temporary appointment pursuant to joint resolu- 
tion of Sept. 22, 1941, that expired Mar. 21, 1953, held no commission from 
Apr. 1, 1953, date appointment in Officers’ Reserve Corps, pursuant to sec. 
37, National Defense Act, was terminated by E.O. No. 10897, and Jan. 28, 
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PAY—Continued 
Retired—Continued 
Disability—Continued 
Erroneous placement on temporary retired list, etc.—Continued 
1954, date he accepted indefinite appointment as Army reservist, no legal 
basis existed for his placement on temporary disability retired list on 
Aug. 31, 1953, and subsequent permanent retirement with entitlement to 
retired pay benefits, and payments made are for recovery, sec. 402(b), 
Career Compensation Act of 1949, only authorizing placement on tem- 
porary disability list “while entitled to receive basic pay”, and officer 
retained through oversight after commission expired is de facto officer 
and is not within purview of sec. 241, Armed Forces Reserve Act of 1952, 
providing pay and allowances for reservists continued on active duty after 
expiration of term of office 
Re-retirement 
Election requirement 
General rule 
Retired Navy member who did not elect disability retired pay under 
sec. 411 of Career Compensation Act of 1949, within 5-year period for such 
elections by members found physically disabled at time of release from 
active duty after retirement, but who is shown to have received payroll 
computing form indicating that his taxable retired pay was based on 
nondisability retirement may have payroll information regarded as of 
such character as to mislead member into inaction respecting election 
similar to rule in Akol, et al. v. U.S., Ct. Cl. No. 564-57, decided May 15, 
1964, and, therefore, increased retired pay claim submitted on behalf of 
widow of deceased member on June 12, 1959, will be considered election, 
within reasonable time after misinformation, for benefits under sec. 402 
of act and adjustment in retired pay will be made upon receipt of per- 
centage of disability determination from Department of Navy 
Temporary retired list 
Termination of status 
Navy member whose discharge for convenience of Govt. upon expira- 
tion of 5 years on temporary disability retired list under 10 U.S.C. 
1210(h) was accomplished subsequent to cancellation of authority for 
his discharge continued to have status on temporary disability retired 
list, notwithstanding discontinuance of retired pay following purported 
discharge, until terminated pursuant to retroactive orders transferring 
him, effective at close of 5-year period from temporary disability retired 
list to permanent retired list, and it follows member is entitled to dis- 
ability retired pay on and after transfer to permanent disability retired 


Effective date 
Age qualification 

Lieutenant colonel of Air Force who upon completion of 20 years of 
service and placement on Reserve retired list as eligible for retired pay 
under 10 U.S.C. 1331, except for attainment of 60 years of age, alleges 
and proves correct date of birth as Feb. 3, 1903, instead of 1907 as estab- 
lished in records, is entitled on basis of reaching age of 60 on Feb. 3, 
1963 to receive retired pay beginning Mar. 1, 1963, computed on basic pay 
of his grade, including credit for all periods during which he held mem- 
bership in Reserve component, multiplied by years of authorized active 
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PAY—Continued 
Retired—Continued 
Effective date—Continued 
Age qualification—Continued 
Reserve service as provided in sec. 1331, but excluding unauthorized 
service, regarded as de facto service, in Ready Reserve, assignment officer 
received on basis of erroneous date of birth, AFR 45-5, dated Apr. 21, 
1955, prescribing 52 years of age, in absence of waiver, as maximum 
age-in-grade for appointment of lieutenant colonel under Armed Forces 
Reserve Act of 1952; however, officer may retain pay benefits received 
in de facto status 
Erroneous 
Where Army sergeant erroneously placed on retired list July 1, 1960 
under 10 U.S.C. 3914, 20 years’ qualifying service for retirement and 
basic pay purposes including 93 days lost time for absences not in line 
of duty, is recalled to active duty on Feb. 10, 1964 to complete 20 years’ 
service and is again retired on May 1, 1964, member may retain pay- 
ments received for period July 1, 1960, through Jan. 31, 1964, de facto 
rule that person discharging duties of office under color of authority is 
entitled to retain payments received in good faith also applying to re- 
tired status ; however, while de facto doctrine permits member to retain 
retired pay received by him in good faith, it provides no basis for pay- 
ment to him of retired pay for period Feb. 1 through 9, 1964 
First of month following application 
Exceptions 
Officers of uniformed services who are retired under 10 U.S.C. 6323(a), 
which provides that retirements after more than 20 years of active serv- 


ice may take effect on first day of any month designated by President 
are not subject to restrictive provisions of Uniform Retirement Date 


Act, 5 U.S.C. 47a, which require retirements to take effect on first day of 
month following month in which retirement would otherwise be effective, 
and, therefore, officers retired under 10 U.S.C. 6323(a) effective Apr. 1, 
1963, are entitled to have their retired pay computed on basis of rates 
prescribed in 1963 pay act, Pub. L. 88-132, 77 Stat. 210, and all officers 
retired under 10 U.S.C. 6323(a) effective Sept. 1, 1964, are entitled to 
have their retired pay computed on basis of rates prescribed in 1964 
pay act, Pub. L. 88-422, 78 Stat. 395, regardless of date they completed 
minimum eligibility requirements for retirement. 43 Comp. Gen. 425; 
44 id. 373, modified 
Rate under 1963 or 1964 pay acts 
Army and Air Force officers 

Army and Air Force officers who are involuntarily retired effective 
Sept. 1, 1964—date for new rates of active duty pay for members of 
uniformed services prescribed by act of Aug. 12, 1964, 37 U.S.C. 208(a)— 
and who are entitled to retired pay under formula A of 10 U.S.C. 3991 and 
8991 are to be treated for retired pay computation in same manner as 
naval officers involuntarily retired, who by reason of elimination in 19638 
pay act of principle of automatic recomputation of retired pay, are sub- 
ject to Uniform Retirement Date Act, 5 U.S.C. 47a, requiring retired 
pay to be computed on rate of basic pay on date officers would have been 
retired but for uniform act, and, therefore, such Army and Air Force 
officers are not entitled to have retired pay computed on rates in 1964 pay 
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PAY—Continued 

Retired—Continued 

Effective date—Continued 

Rate under 1963 or 1964 pay acts—Continued 
Army and Air Force officers—Continued 

act but must have it computed on rates in Uniformed Services Pay 
Act of 1963 

Under Uniform Retirement Date Act, 5 U.S.C. 47a, retired pay of Army 
and Air Force officers who were retired on Sept. 1, 1964—effective date 
for new rates of active duty pay for members of uniformed services 
prescribed by act of Aug. 12, 1964, 37 U.S.C. 208(a)—and who have re- 
tired pay computed under formula B of 10 U.S.C. 3991 and 8991 must, 
if they qualified for retirement by completion of 20, 30 or 40 years of 
service after July 1964, have retired pay computed on rates prescribed 
in Uniformed Services Pay Act of 1963 rather than higher rates in 1964 


Fleet reservists 

Members of Navy and Marine Corps who, incident to transfer to Fleet 
Reserve or Fleet Marine Corps Reserve effective Sept. 1, 1964, received 
active duty pay for date prior to Sept. 1,.1964, are limited under 10 U.S.C. 
6330, which provides for computation of retainer pay on basis of basic 
pay received, at time of transfer, to rates of pay in 1963 pay act but mem- 
bers who, incident to such transfers, last received active duty pay on 
Sept .1, 1964, are not regarded as becoming members of Fleet Reserve or 
Fleet Marine Corps Reserve until Sept. 2, 1964, and retainer pay is for 
computation on basis of 1964 pay act which rates were effective on Sept. 


Retirement directed by President 

Officers of uniformed services who are retired under 10 U.S.C. 6823(a), 
which provides that retirements after more than 20 years of active serv- 
ice may take effect on first day of any month designated by President 
are not subject to restrictive provisions of Uniform Retirement Date 
Act, 5 U.S.C. 47a, which require retirements to take effect on first day 
of month following month in which retirement would otherwise be effec- 
tive, and, therefore, officers retired under 10 U.S.C. 6823(a) effective 
Apr. 1, 1968, are entitled to have their retired pay computed on basis of 
rates prescribed in 1963 pay act, Pub. L. 88-132, 77 Stat. 210, and all 
officers retired under TO U.S.C. 6323(a) effective Sept. 1, 1964, are en- 
titled to have their retired pay computed on basis of rates prescribed in 
1964 pay act, Pub. L. 88-422, 78 Stat. 395, regardless of date they com- 
pleted minimum eligibility requirements for retirement. 43 Comp. Gen. 
425 ; 44 id. 373, modified 

Election of pay computation method 

Most favorable formula 
Restrictions 

Officer of armed services who prior to reaching 60 years of age and 
qualifying for retirement under 10 U.S.C. 1331 was transferred to Re- 
tired Reserve with over 30 years of service under 10 U.S.C. 1333 and 
continued on active duty under temporary appointment in same grade 
until meeting age requirement of sec. 1331, when he was retired for 
physical disability pursuant to secs. 1201 and 1372, is not entitled to 
increased retired pay under Formula 3, 10 U.S.C. 1401, based on sec. 
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PAY—Continued 
Retired—Continued 
Election of pay computation method—Continued 
Most favorable formula—Continued 
Restrictions—Continued 
1333 service credits, notwithstanding officer was credited with active 
service performed after transfer to Retired Reserve in accordance with 
sec. 1208(b), sec. 1331(a)(4) imposing additional requirement to age 
and service of not being entitled to retired pay “under any other pro- 
vision of law,” and officer retired for physical disability is restricted to 
computation of retired pay to Formulas 1 or 2 of sec. 1401, based on 
percentage of disability 
Fleet reservists 
Foreign government employment. (See Military Personnel, accept- 
ance of foreign presents, emoluments, etc., foreign government 
employment, fleet reservists) 
Increases under 1963 or 1964 acts 
Members of Navy and Marine Corps who, incident to transfer to Fleet 
Reserve or Fleet Marine Corps Reserve effective Sept. 1, 1964, received 
active duty pay for date prior to Sept. 1, 1964, are limited under 10 U.S.C. 
6330, which provides for computation of retainer pay on basis of basic 
pay received at time of transfer, to rates of pay in 1963 pay act but mem- 
bers who, incident to such transfers, last received active duty pay on 
Sept. 1, 1964, are not regarded as becoming members of Fleet Reserve 
or Fleet Marine Corps Reserve until Sept. 2, 1964, and retainer pay is 
for computation on basis of 1964 pay act which rates were effective on 


Service credits 
Training in a nonpay status 

Although period of active duty for training without pay or allowances 
in 1940 while member of Fleet Naval Reserve, pursuant to sec. 315, Naval 
Reserve Act of 1988 (34 U.S.C. 855n (1946 Ed.) ), meets “active service” 
requirements of sec. 511, Career Compensation Act of 1949 (37 U.S.C. 311 
(1958 Ed.) ) for percentage multiple purposes in computing retired pay 
of Fleet reservist upon transfer to retired list in 1950, such training 
service in nonpay status may not be counted in determining member’s 
proper rate of basic pay under sec. 201, Career Compensation Act, as 
amended (37 U.S.C. 203), for use in computation of retired pay, credit 
for “full-time training duty” as “active duty” prior to act of Aug. 10, 
1956, 10 U.S.C. 101(22), being precluded pursuant to sec. 101, Armed 
Forces Reserve Act of 1952 (50 U.S.C. 901), which defines full-time 
duty in active military service as other than active duty for training____ 

Foreign citizenship effect 

Retired enlisted member of Regular component of Armed Forces who 
loses U.S. citizenship when he acquires citizenship in foreign country has 
taken voluntary action so inconsistent with his oath of allegiance to U.S. 
and status as member of Armed Forces as to warrant termination of his 
retired pay 

Member of Fleet Reserve who becomes citizen of foreign country, either 
after transfer to Fleet Reserve or transfer to retired list, is regarded as 
having taken voluntary action inconsistent with his oath of allegiance 
to U.S. to warrant termination of retainer or retired pay 
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PAY—Continued 

Retired—Continued 

Foreign employment 

Retired enlisted member of Coast Guard who receives salary in civilian 
position with State of Tasmania, Australia, is regarded as holding “office 
of profit and trust” under Federal Govt. after retirement as those terms 
are used in Art. I, sec. 9, cl. 8 of U.S. Constitution, prohibiting persons 
holding such offices from accepting emoluments from foreign state, so 
that, in absence of consent of Congress, acceptance by retired member 
of salary for employment with State of Tasmania, which is considered 
“foreign State,” comes within constitutional prohibition, and, although 
constitutional provision does not specify penalty for action contrary to 
prohibition, effect can be given by withholding from member’s retired pay 
amount equal to foreign salary received in violation of Constitution___~_ 

Since enlisted member of Navy who is transferred to Fleet Reserve 
continues to be subject to call to active duty and receives retainer pay for 
membership and service in Fleet Reserve, Fleet reservist who accepts 
employment with foreign government, without consent of Congress, must 
be regarded as holding “office” within meaning of Art. I, sec. 9, cl. 8 
of U.S. Constitution, prohibiting persons holding “offices” from accepting 
emoluments from foreign state, and, therefore, acceptance of such em- 
ployment would affect member’s entitlement to receive retainer pay_-_- 

Foreign residence effect 

Retired alien enlisted member of Regular component of armed serv- 
ices who resides in foreign country is not regarded as having lost citizen- 
ship by reason of such residence in foreign country and, therefore, mem- 
ber may continue to receive retired pay 

Increases 

Under act of May 20, 1958 
Active duty after retirement 

Naval officer retired effective July 1, 1963, pursuant to 10 U.S.C. 
6323, with 20 years of service, who served 6 months on active duty after 
retirement may not have retired pay recomput®@d under 10 U.S.C. 
1402(a), as amended, on basis of 21 years of service, using rates of basic 
pay prescribed in sec. 2 of act of Oct. 2, 1963 (37 U.S.C. 203), officer not 
having met requirement of at least 2 years continuous service prescribed 
by sec. 5(1) of 1963 act for entitlement to recomputation of retired pay 
on basis of credit for active duty after retirement; therefore, officer 
not entitled to recomputation of retired pay at active duty pay rate 
current at time of release, computation of retired pay under 1963 act 
based on 20 years’ service for percentage multiple purposes, in accord- 
ance with sec. 5(a) (1), is correct 

Enlisted service credits 

Army captain credited with over 14 years’ service as commissioned 
officer and over 4 years’ active service as enlisted member who was 
placed on temporary disability retired list effective Jan. 31, 1955 and 
effective Nov. 1, 1959 on Army of U.S. retired list is entitled as of Oct. 1, 
1963, effective date of Uniformed Services Pay Act of 1963 (10 U.S.C. 
1402 note), to receive retired pay based on special rates of basic pay 
established by act of May 20, 1958, for officers in grades O-1, O-2, and 
O-3 credited with over 4 years’ active enlisted service, sec. 5(c) (1) of 
1963 act operating in manner to provide that member like captain would 
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PAY—Continued 
Retired—Continued 
Increases—Continued 
Under act of May 20, 1958—Continued 
Enlisted service credits—Continued 
receive same retired pay to which fellow officer with same grade and 
length of service became entitled upon transfer to retired list in identical 
circumstances after June 1, 1958, effective date of May 20, 1958 act 
Uniformed Services Pay Act of 1963 
Generals, admirals, etc. 

Navy officer who, after service as Chief of Naval Operations, was re- 
leased and transferred to retired list in grade of admiral on Aug. 1, 
1963, under 10 U.S.C. 6322 and 5083, and then on Sept. 3, 1963, was ap- 
pointed Ambassador to Portugal in which position he did not receive re- 
tired pay, comes under sec. 5(d), Uniformed Services Pay Act of 1963, 
prescribing retired pay for persons who were entitled to retired pay on 
Sept. 30, 1963, and who had served as Chief of Naval Operations, and, 
therefore, not only are express provisions of sec. 5(d) authorizing 5 
percent increase in retired pay applicable by reason of officer’s retire- 
ment in Aug. 1963 while serving as Chief of Naval Operations but other 
provisions of 1963 act which would be favorable to officer, such as new 
basie rates prescribed for commissioned officers under sec. 5(a), may be 
applied in determining officer’s rate of retired pay 

Admiral who was receiving retired pay immediately prior to 19638 
military pay act on percentage multiple less than 75 percent (72%) on 
basis of election under sec. 411 of Career Compensation Act of 1949, 
63 Stat. 823, to receive retired pay under years-of-service formula in that 
act rather than on 75 percent formula of disability retirement laws in 
effect prior to 1949 act, has abandoned his right to retired pay on 75 per- 
cent formula and is not entitled to have his retired pay recomputed under 
sec. 5(c) of 1968 military pay act, 77 Stat. 213, at 75 percent applicable 
at date of retirement on basic pay rates prescribed for admiral in 1958 
pay act 

Retired pay effective April 1, 1963 

Officers of uniformed services who are retired under 10 U.S.C. 6323(a), 
which provides that retirements after more than 20 years of active service 
may take effect on first day of any month designated by President are 
not subject to restrictive provisions of Uniform Retirement Date Act, 
5 U.S.C. 47a, which require retirements to take effect on first day of 
month following month in which retirement would otherwise be effec- 
tive, and, therefore, officers retired under 10 U.S.C. 6323(a) effective 
Apr. 1, 1963, are entitled to have their retired pay computed on basis of 
rates prescribed in 1963 pay act, Pub. L. 88-132, 77 Stat. 210, and all 
officers retired under 10 U.S.C. 6323(a) effective Sept. 1, 1964, are en- 
titled to have their retired pay computed on basis of rates prescribed in 
1964 pay act, Pub. L. 88-422, 78 Stat. 395, regardless of date they com- 
pleted minimum eligibility requirements for retirement. 43 Comp. Gen. 
425 ; 44 id. 373, modified 

Uniformed Services Pay Act of 1964 
Retired pay effective September 1, 1964 

Members of Navy and Marine Corps who, incident to transfer to Fleet 
Reserve or Fleet Marine Corps Reserve effective Sept. 1, 1964, received 
active duty pay for date prior to Sept. 1, 1964, are limited under 10 

794-032 O-66—63 
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PAY—Continued 
Retired—Continued 
Increases—Continued 
Uniformed Services Pay Act of 1964—Continued 
Retired pay effective September 1, 1964—Continued 
U.S.C. 6330, which provides for computation of retainer pay on basis of 
basic pay received at time of transfer, to rates of pay in 1968 pay act but 
members who, incident to such transfers, last received active duty pay on 
Sept. 1, 1964, are not regarded as becoming members of Fleet Reserve or 
Fleet Marine Corps Reserve until Sept. 2, 1964, and retainer pay is for 
computation on basis of 1964 pay act which rates were effective on 
Sept. 1, 1964 
Methods of computation 
Service v. disability retirement basis 
Officer of armed services who prior to reaching 60 years of age and 
qualifying for retirement under 10 U.S.C. 1331 was transferred to Re- 
tired Reserve with over 30 years of service under 10 U.S.C. 1333 and 
continued on active duty under temporary appointment in same grade 
until meeting age requirement of sec. 1331, when he was retired for 
physical disability pursuant to secs. 1201 and 1372, is not entitled to 
increased retired pay under Formula 3, 10 U.S.C. 1401, based on sec. 1333 
service credits, notwithstanding officer was credited with active service 
performed after transfer to Retired Reserve in accordance with sec. 
1208(b), sec. 1331(a) (4) imposing additional requirement to age and 
service of not being entitled to retired pay “under any other provision 
of law”, and officer retired for physical disability is restricted to com- 
putation of retired pay to Formulas 1 or 2 of sec. 1401, based on percent- 
RR I Wadi ebb cc dd cawilliten eee Reale teessdsnancues 
Reports of existence. (See Pay, retired, certificates of existence) 
Re-retirement 
Minimum service requirement 
Naval officer retired effective July 1, 1963, pursuant to 10 U.S.C. 6323, 
with 20 years of service, who served 6 months on active duty after retire- 
ment may not have retired pay recomputed under 10 U.S.C. 1402(a), 
as amended, on basis of 21 years of service, using rates of basic pay pre- 
scribed in sec. 2 of act of Oct. 2, 1963 (37 U.S.C. 208), officer not having 
met requirement of at least 2 years continuous service prescribed by 
sec. 5(1) of 1963 act for entitlement to recomputation of retired pay 
on basis of credit for active duty after retirement ; therefore, officer not 
entitled to recomputation of retired pay at active duty pay rate current 
at time of release, computation of retired pay under 1963 act based on 20 
years’ service for percentage multiple purposes, in accordance with sec. 
5(a) (1), is correct 
Reservists 
Age limitation on appointments 
Lieutenant colonel of Air Force who upon completion of 20 years of 
service and placement on Reserve retired list as eligible for retired pay 
under 10 U.S.C. 1331, except for attainment of 60 years of age, alleges 
and proves correct date of birth as Feb. 3, 1903, instead of 1907 as estab- 
lished in records, is entitled on basis of reaching age of 60 on Feb. 3, 1968 
to receive retired pay beginning Mar. 1, 1963, computed on basic pay of 
his grade, including credit for all periods during which he held member- 
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PAY—Continued 
Retired—Continued 
Reservists—Continued 
Age limitation on appointments—Continued 
ship in Reserve component, multiplied by years of authorized active 
Reserve service as provided in sec. 1331, but excluding unauthorized 
service, regarded as de facto service, in Ready Reserve, assignment officer 
received on basis of erroneous date of birth, AFR 45-5, dated Apr. 21, 
1955, prescribing 52 years of age, in absence of waiver, as maximum 
age-in-grade for appointment of lieutenant colonel under Armed Forces 
Reserve Act of 1952; however, officer may retain pay benefits received 
in de facto status 
Revocation of erroneous orders 
Army enlisted member who, incident to revocation of retirement orders 
due to miscalculation of active service for retirement, had year of retire- 
ment excused as unavoidable absence when returned to active duty to 
qualify for retirement may not have excused period regarded as “absence 
without” or “over” leave under 37 U.S.C. 508(a), which are terms de- 
scribing situation in which absent member is obligated to return to active 
duty but is prevented by circumstance beyond his control or control of 
Govt. and member’s ineligibility for retirement does not change fact that 
he was not obligated to perform any active duty so that excuse of absence 
could make absence “active duty’, and, therefore, legality of crediting 
excused period as active duty for retirement qualification is too doubtful 
to permit payment of retired pay 
Service credits. (See Pay, service credits) 
Status of pay 
De facto rule 
Where Army sergeant erroneously placed on retired list July 1, 1960 
under 10 U.S.C. 3914, 20 years’ qualifying service for retirement and 
basic pay purposes including 93 days lost time for absences not in line 
of duty, is recalled to active duty on Feb. 10, 1964 to complete 20 
years’ service and is again retired on May 1, 1964, member may retain 
payments received for period July 1, 1960, through Jan. 31, 1964, 
de facto rule that person discharging duties of office under color of 
authority is entitled to retain payments received in good faith also apply- 
ing to retired status; however, while de facto doctrine permits member 
to retain retired pay received by him in good faith, it provides no basis 
for payment to him of retired pay for period Feb. 1 through 9, 1964 
Waiver for veterans benefits 
Withholding during ineligibility for benefits 
Hospitalized mentally incompetent retired member of uniformed 
services whose curator on his behalf elected in lieu of retired pay com- 
pensation from Veterans Admin. under 38 U.S.C. 3203, which requires 
withholding of such compensation for hospitalized incompetent veterans 
when their estate exceeds $1,500, until estate is reduced to $500, does not 
automatically become entitled to waived retired pay during periods 
when veteran’s estate exceeds limitation in absence of withdrawal of re- 
tired pay waiver because right to retired pay once waived does not ac- 
crue unless there is termination of right to compensation as distinguished 
from contingent withholding and, therefore, payment of retired pay 
waived in favor of compensation may not be made to curator on behalf of 
member for periods when compensation was withheld 
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PAY—Continued 
Saved 
Foreign duty 
Nondesignated duty station transfers 
Enlisted member of uniformed services permanently assigned to non- 
designated overseas duty station on Sept. 30, 1963, day before effective 
date of Uniformed Services Pay Act of 1963, amending 37 U.S.C. 305 to 
eliminate payment of foreign service pay except in areas designated by 
regulation, who under savings clause of act, sec. 12(b), has foreign duty 
pay saved for remainder of assignment may continue to receive such pay 
upon transfer to another nondesignated overseas duty station, sec. 12(b) 
prescribing continuation of foreign duty pay during remaining period of 
assignment member had on Sept. 30, 1963, not limiting nondesignated 
place to one at which he was located on that date; therefore, tour of duty 
at another nondesignated place being merely continuation of overseas 
assignment, entitlement of enlisted member to foreign duty saved pay 
POURS -GRGOP NS. SEO) Cnc ccna semstoncuendeccminsnds 
Temporary promotions. (Sce Pay, promotions, temporary, saved pay) 
Service credits 
Absences due to misconduct, etc. 
Retired pay purposes 
Where Army sergeant erroneously placed on retired list July 1, 1960 
under 10 U.S.C. 3914, 20 years’ qualifying service for retirement and 
basic pay purposes including 93 days lost time for absences not in line of 
duty, is recalled to active duty on Feb. 10, 1964 to complete 20 years’ 
service and is again retired on May 1, 1964, member may retain pay- 
ments received for period July 1, 1960, through Jan. 31, 1964, de facto 
rule that person discharging duties of office under color of authority is 
entitled to retain payments received in good faith also applying to re- 
tired status; however, while de facto doctrine permits member to retain 
retired pay received by him in good faith, it provides no basis for pay- 
ment to him of retired pay for period Feb. 1 through 9, 1964 
Active duty after retirement 
Creditability of service prior to retirement 
Naval officer who at time he is placed on retired list and retained on 
active duty has served more than 2 years in grade of rear admiral of 
lower half may not have 2 years of active duty performed prior to retire- 
ment regarded as qualifying service for active duty pay or subsequent 
retired pay of upper half under 37 U.S.C. 202(e) and 10 U.S.C. 6487, 
which require that 2 years of qualifying service be performed after 
rather than prior to retirement and, therefore, if officer is retained on 
active duty for 2 years after placement on retired list he will be entitled 
to pay and allowances and subsequent retired pay for rear admiral upper 


Active duty after termination of military status 

Active military duty performed in good faith in de facto status that is 
not prohibited by law is creditable service for basic and retired pay pur- 
poses and for determining retirement eligibility in all cases similar to 
that of Air Force officer who having been inadvertently retained on active 
duty for approximately 6 months after he should have been released from 
temporary appointment he held under sec. 515(c) of Officer Personnel 
Act of 1947, when underlying Reserve appointment on which temporary 





INDEX DIGEST 


PAY—Continued 
Service credits—Continued 
Active duty after termination of military status—Continued 
appointment was based was terminated is considered to have rendered 
service not prohibited by law in good faith and in de facto status and, 
therefore, entitled to count service performed after expiration of com- 
mission in computing cumulative years of service for active duty pay 
and retired pay purposes, and for determining eligibility to be retired 
with pay under laws authorizing retirement for length of service 
Constructive . 
Active duty requirement 
Army Air Reserve commissioned nurses who on basis of letters of 
appointment erroneously showing credit for “years of service in an 
active status” received basic pay of first lieutenant (0-2) with over 4 
years of service are not entitled to retain difference between basic pay 
received and that of first lieutenant (0-2) with no years of service, not- 
withstanding overpayments were accepted in good faith, 10 U.S.C. 3353 
authorizing credit upon appointment with service performed in active 
status that reflects combined years of experience and education, and such 
other qualifications as Sec. of Army may prescribe by regulation, having 
no application to cumulative years of service for basic pay purposes, 37 
U.S.C. 205 prescribing that only active Federal service may be counted 
for purpose of computing basic pay of member of uniformed. services, and 
officers not entitled to constructive credit for experience and education 
are indebted for overpayments received 
Enlisted service 
Additional credit by court order 
Fact that Court of Claims order increasing amount of retired pay 
awarded plaintiff for period Nov. 1, 1953 to Sept. 30, 1963 in 159 Ct. Cl. 80 
on basis of 30 years’ creditable service for period commencing Aug. 29, 
1960, which had been computed pursuant to 10 U.S.C. 1402(a) on rates of 
monthly basic pay in effect on May 31, 1958, for enlisted pay grade E-7 
with over 22 but not over 26 years of creditable cumulative service, was 
based on trial commissioner’s report rather than on its own independent 
judicial determination of legal merits does not detract from force and 
effect of action and rule of estoppel by judgment applies in computation 
of plaintiff's retired pay subsequent to Sept. 30, 1963, adoption of com- 
missioner’s report by court having been authorized by Rule 66 of Court 
of Claims, revised Apr. 1, 1964, action of court constitutes judgment on 
merits 
Acceptance of Courts of Claims judgment order to recompute amount 
of retired pay awarded plaintiff (159 Ct. Cl. 80) on basis of additional 
creditable service not constituting basis for “admission of liability” by 
Dept. of Justice in any other similar case, and order not containing 
explanation of why court ordered retired pay computed on basis of 20 
years’ creditable service rather than 22 but not over 26 years under 10 
U.S.C. 1402(a) for enlisted pay grade E-7, judgment order should not 
be used as precedent in computation of retired pay in other similar cases_ 
Increases under act of May 20, 1958. (Sec Pay, retired, increases, 
under act of May 20, 1958, enlisted service credit) 
Fleet reservists. (See Pay, retired, fleet reservists, service credits) 
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PAY—Continued 
Service credits—Continued 
Inactive time 
On retired list 
Retired pay increase purposes 
Officer of uniformed services who at time of re-retirement on Oct. 15, 
1946 for disability resulting from battle wounds is receiving active duty 
pay of lieutenant colonel, fifth pay period, with over 27 but less than 30 
years’ creditable service, although entitled while in inactive status on 
retired list to longevity increase pursuant to act of Mar. 2, 1903, upon 
completion of 30 years of service on Aug. 14, 1947, is not entitled to re- 
computation of retired pay on basis of sixth pay period, Pay Readjust- 
ment Act of 1942, authorizing increases in "longevity pay” and “pay 
periods” only for “active duty performed since retirement,’ with sole 
exception prescribed in 1903 law, which permits officers retired on 
account of battle wounds to receive increases in longevity pay while 
in inactive status on retired list, and officer only entitled under 1903 act 
to increase in longevity pay as lieutenant colonel of fifth pay period was 
overpaid when advanced to sixth pay period 
Public Health Service 
Although period of active service as commissioned officer in Reserve 
Corps of Public Health Service may not be included by Navy officer in 
establishing eligibility for retirement under 10 U.S.C. 6323, none of statu- 
tory provisions defining term “armed forces” referring to Public Health 
Service or Reserve Corps of Public Health Service as constituting part 
of Armed Forces, in event officer becomes otherwise eligible for retire- 
ment and is retired pursuant to 10 U.S.C. 6323, in computation of retired 
pay under 10 U.S.C. 6323(e), his commissioned service in Reserve Corps 
of Public Health Service may be included in determining service multi- 
phHer factor prescribed in 10 U.S.C. 6823(e) by virtue of 10 U.S.C. 
1405(3), officer having been entitled prior to effective date of sec. 1405 
to be credited with such service in computation of basic pay__---------- 
Reserves 
Age limitation on appointments 
Lieutenant colonel of Air Force who upon completion of 20 years of 
service and placement on Reserve retired list as eligible for retired pay 
under 10 U.S.C. 1331, except for attainment of 60 years of age, alleges 
and proves correct date of birth as Feb. 3, 1903, instead of 1907 as estab- 
lished in records, is entitled on basis of reaching age of 60 on Feb. 3, 19638 
to receive retired pay beginning Mar. 1, 1963, computed on basic pay of 
his grade, including credit for all periods during which he held member- 
ship in Reserve component, multiplied by years of authorized active Re- 
serve service as provided in sec 1331, but excluding unauthorized service, 
regarded as de facto service, in Ready Reserve, assignment officer re- 
ceived on basis of erroneous date of birth, AFR 45-5, dated Apr. 21, 1955, 
prescribing 52 years of age, in absence of waiver, as maximum age-in- 
grade for appointment of lieutenant colonel under Armed Forces Reserve 
Act of 1952 ; however, officer may retain pay benefits received in de facto 





INDEX DIGEST 


PAY—Continued 

Service credits—Continued 

Reserves—Continued 

Regular Army Reserve 

Fact that Regular Army Reserve is not listed among organizations in 
sec. 306(c) Army and Air Force Vitalization and Retirement Rehabili- 
tation Act of 1948, for creditable service for retirement under title ITI 
of 1948 act, service in Regular Army Reserve after June 30, 1949, may not 
be credited for purpose of qualifying members of uniformed services for 
title III retired pay under. sec. 302(b) of 1948 act 

Service prior to July 1, 1949, in Regular Army Reserve, which is not 
one of organizations included nor excluded for creditable service pur- 
poses in subsec. (c) or (e) of sec. 306, Army and Air Force Vitalization 
and Retirement Equalization Act of 1948, as amended, for qualifying 
members of uniformed services for retired pay under 10 U.S.C. 1331- 
1337, may be credited as Reserve service for eligibility for retirement pay 
under title III of 1948 act in view of congressional intent which indi- 
cates that phrase “each year of service as a member of a reserve com- 
ponent prior to July 1, 1949,” in sec. 302(c) was not intended to be 
limited or restricted to organizations listed in subsec. 306(c) 

Temporary disability retired list 

Chief warrant officer retired under 10 U.S.C. 1298, effective Nov. 30, 
1961, after having been on temporary disability retired list for approxi- 
mately 3 years until found physically fit and recalled to active duty may 
be credited for period of inactive status on temporary disability retired 
list as well as subsequent period of active service to give him over 30 
years of creditable cumulative service for computation of his retired pay, 
fact that his retirement under sec. 1293 was not for physical disability 
does not preclude credit for inactive period on temporary disability 
retired list for basic pay purposes, sec. 202(b), Career Compensation 
Act of 1949, 37 U.S.C. 233(b) (1952 Ed.), only prohibiting use of such 
inactive time to increase retired pay while on retired list, on tempo- 
rary disability retired list, or in retired status, and member having ac- 
quired “new” retired status pursuant to 10 U.S.C. 1293, use of inactive 
time spent on temporary disability retired list in computing retired pay 
from Dec. 1, 1961, will not result in increase in retired pay within mean- 
ing of sec. 202(b) 
Severance 

Computation 

Navy officer who, when discharged under 10 U.S.C. 6382(a) for failure 
to be selected for promotion, was serving as lieutenant of staff corps 
but who had prior service as line officer in Regular Navy may not have 
service under appointment in line of Regular Navy considered as service 
under appointment as commissioned officer in staff corps for computa- 
tion of lump-sum severance payment and, therefore, since member ac- 
cepted appointment as lieutenant in Civil Engineer Corps of Regular 
Navy on June 30, 1957, appointment comes within phrase “originally 
appointed in the grade of lieutenant in any staff corps of the Navy” in 
10 U.S.C. 6388(a) and lump-sum payment is for computation from date 
of such appointment 
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PAY—Continued 

Submarine duty 

Off-crew travel to new home port 

Off-crew members of two-crew nuclear-powered submarine who travel 
by means other than submarine under change of home port orders that 
make no reference to continued attachment of members as crew members 
of submarine, or to continuing off-crew status for training and rehabilita- 
tion, where movement of dependents and household effects, and payment 
of dislocation allowance is accomplished on change of home port certif- 
icate, are entitled to submarine pay prescribed by 37 U.S.C. 301(a) (2) 
for period of travel to new home port, continued operation of submarine 
requiring movement of off-crew as well as on-crew members to new 
home port, and travel not terminating rehabilitation and training status 
of members for submarine pay purposes, and, in future, orders may 
recite that off-crew members are not detached from submarine and that 
travel incident to change in home port is performed in training and 
NN CNG iii ceiteicictonneneinine aaa endeaeneedenouws 

Staff members 

On board duty requirement 

Submarine staff members who are based ashore or on surface vessels 
and who do not perform majority of assigned duties on submarine are 
not to be considered as on duty “on a submarine” within meaning of 
37 U.S.C. 301(a) (2) to be entitled to submarine duty pay on continuous 
basis and, although Secretary of Navy has authority to determine con- 
ditions of entitlement for submarine pay, such authority may not be 
used to nullify statutory requirement that duty be on submarine; how- 
ever, in view of length of time submarine payments have been made to 
off board based personnel such payments will not be questioned if made 
prior to Mar. 1, 1965, to afford time to present matter to Congress, to 
make personnel assignment adjustments or to take such other action 
considered advisable 
Training 

Reservists 

Nonpay status training 

Although period of active duty for training without pay or allowances 
in 1940 while member of Fleet Naval Reserve, pursuant to sec. 315, 
Naval Reserve Act of 1938 (34 U.S.C. 855n (1946 Ed.)), meets “active 
service” requirements of sec. 511, Career Compensation Act of 1949 
(37 U.S.C. 311 (1958 Ed.)) for percentage multiple purposes in com- 
puting retired pay of Fleet reservist upon transfer to retired list in 
1950, such training service in nonpay status may not be counted in 
determining member’s proper rate of basic pay under sec. 201, Career 
Compensation Act, as amended (37 U.S.C. 203), for use in computation 
of retired pay, credit for “full-time training duty” as “active duty” prior 
to act of Aug. 10, 1956, 10 U.S.C: 101(22), being precluded pursuant to 
sec. 101, Armed Forces Reserve Act of 1952 (50 U.S.C. 901), which 
defines full-time duty in active military service as other than active duty 
for training 
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PAY—Continued 
Withholding 
Liability for tortious acts 
Third party liability 

Right of U.S. created by act of Sept. 25, 1962, to recover from third 
party tortfeasors cost of medical and hospital care provided injured 
persons may not be subject of administratively ascertained indebted- 
ness and involuntary administrative collection from Govt. employees or 
members of uniformed services, act silent as to recovery from current pay 
of tortfeasor, prescribing judicial remedy for determining liability and 
only authorizing Govt. to intervene or join in any action brought by 
injured person, or independently to institute suit against tortfeasor to 
enforce its right of subrogation or assignment, or both, and absent 
essential means of arriving at just and correct determination of liability 
between private individuals in personal injury cases which would guar- 
antee due process of law, pay of member of uniformed services may not 
be withheld 

Violations of law 

Retired enlisted member of Coast Guard who receives salary in 
civilian position with State of Tasmania, Australia, is regarded as hold- 
ing “office of profit and trust” under Federal Govt. after retirement as 
those terms are used in Art. I, sec. 9, cl. 8 of U.S. Constitution, prohibit- 
ing persons holding such offices from accepting emoluments from foreign 
state, so that, in absence of consent of Congress, acceptance by retired 
member of salary for employment with State of Tasmania, which is 
considered “foreign State,’ comes within constitutional prohibition, and, 
although constitutional provision does not specify penalty for action 
contrary to prohibition, effect can be given by withholding from mem- 
ber’s retired pay amount equal to foreign salary received in violation 
of Constitution 

PAYMENTS 

Absence or unenforceability of contracts 

Quantum meruit 

Claim for cost of revising drawings prior to cancellation of contract 
made pursuant to B—142931, May 24, 1960, holding rejection of low bid 
was erroneous, may not be allowed on quantum meruit basis absent 
evidence of benefit to Govt. and neither are principles of John Reiner € 
Company v. U.S., 325 F. 2d 438, and Brown & Son Electrical Company 
v. U.S., 325 F. 2d 446, for application to establish valid award, reasonable 
interpretation of ambiguous invitation provision of Brown case not being 
involved, and tested by standard of Reiner case, illegality of award is 
plain ; therefore, invitation affording no basis to support award to other 
than low bidder, contracting officer exceeded his statutory authority in 
awarding contract to claimant, and award being illegal, cancellation of 
contract created no entitlement to compensation on basis of contract 
termination for convenience of Govt. or otherwise 
Erroneous 

Statutes of limitations applicability 

Refund of erroneously withheld social security tax from salary of 
postal employee covered by Civil Service Retirement Act that was not 
made until after expiration of statutory period prescribed for adjustment 
of such taxes is not proper refund 
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PAYMENTS—Continued 

Erroneous—Continued 

Waiver of collection 

Justification 

Submarine staff members who are based ashore or on surface vessels 
and who do not perform majority of assigned duties on submarine are 
not to be considered as on duty “on a submarine” within meaning of 37 
U.S.C. 301(a) (2) to be entitled to submarine duty pay on continuous 
basis and, although Secretary of Navy has authority to determine con- 
ditions of entitlement for submarine pay, such authority may not be used 
to nullify statutory requirement that duty be on submarine; however, 
in view of length of time submarine payments have been made to off 
board based personnel, such payments will not be questioned if made 
prior to Mar. 1, 1965, to afford time to present matter to Congress, to 
make personnel assignment adjustments or to take such other action 
considered advisable 

Although taxicab fare paid by Govt. employees to transport baggage 
from residences to headquarters incident to official travel to be per- 
formed later in day from common carrier located two blocks from office, 
to which employees walked, may not be allowed, absent amendment to 
sec. 3.1(b), Standardized Govt. Travel Regs., which limits reimburse- 
ment for taxicab fares to and from common carrier or other terminal 
to either place of abode or place of business, and in view of number of 
different circumstances which would be encountered, payments made 
to employees need not be identified or collected, amounts paid approxi- 
mating cost to employees to travel from residences to terminal 

PERSONAL SERVICES 

Detective employment prohibition 

Exceptions 

Subsidiary of detective agency 

Since policy considerations which gave rise to enactment of so-called 
anti-Pinkerton law prohibiting use of employees of Pinkerton and other 
detective agencies, 5 U.S.C. 53, some 70 years ago, do not have bearing 
on current practice of Govt. contracting for guard services, extension 
of application of act to require that firm furnishing guard services to 
70Ovt. which is prima facie separate subsidiary of detective agency 
corporation be considered same as parent corporation is not justified 
and, therefore, such firm which is wholly owned, State approved, subh- 
sidiary of detective agency corporation with its own operating person- 
nel, separate books, accounts and financial transactions from parent 
corporation is regarded as separate entity, even though parent and sub- 
sidiary share administrative personnel, and was properly awarded con- 
tract to furnish guard services. (B-153681, June 22, 1965; 8 Comp. Gen. 
89; 38 id. 881, sustained on basis of modification of reasons) 
Private contract v. Government personnel 

Authority 

Contracting authority for receiving, handling, and shipping ware- 
house items contained in Independent Offices Appropriation Act, 1965, 
and providing operating expenses for Federal Supply Service, does not 
constitute exemption to Civil Service Act and Classification Act of 1949, 
as amended, and, therefore, personal service contracts for support serv- 
ices necessary to warehousing activities are unauthorized; however, 
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PERSONAL SERVICES—Continued 

Private contract v. Government personnel—Continued 

Authority—Continued 
normal Govt. personnel services may be performed under contract, 
if contracting out is substantially more economical, or feasible, or is 
necessary in circumstances involved, a rule, however, applicable to 
contract procurement on strictly job basis under which Govt. contracts 
for furnishing of product or performance of service with no detailed 
control or supervision by Govt. over method by which result required 
is accomplished 

Fact that employment of temporary individuals by contract is under 
emergency or unusual conditions does not give Govt. agency inher- 
ent power to disregard Classification Act of 1949, as amended, and civil 
service laws, and specific legislative authority should be obtained to 
permit employment of individuals by personal service contract; how- 
ever, contracts in force may be used to procure personnel until arrange- 
ments have been made for performance of work by other means 

Temporary, emergency services 

Contracts for temporary, emergency services of clerks, typists, tele- 
phone operators, and teletype operators under which Govt. has right 
to require immediate replacement of any unsatisfactory individual and 
under which Govt. provides detailed instructions and close supervision 
are personal service contracts that are unauthorized by civil serviee laws 
and Classification Act of 1949, as amended, relationship between Govt. 
and employees of contractor being tantamount to employer-employee 
relationship, which depends not upon nature of work to be done but upon 
method chosen to accomplish work and, therefore, two out of three fac- 
tors evidencing Govt. employment prevailing—performance of Federal 
function, appointment or employment by Federal officer, and supervi- 
sion and direction by Federal officer—workers under contract, although 
not appointed by Federal officer, perform Federal function connotating 
employer-employee relationship, and contracts, personal service con- 
tracts, are unauthorized 

POST OFFICE DEPARTMENT 

Employees 

Compensation. (See Compensation, Postal Service) 

Liability relief 

Erroneous social security tax withholding 

Although accountable officer of Post Office Dept. who refunded errone- 
ously withheld social security tax to widow of deceased postal employee 
pursuant to directive from Civil Service Commission when error was 
discovered after expiration of statutory period prescribed for such tax 
adjustments may not be afforded relief on mere fact that refund was 
made at direction of Civil Service Commission, which agency -does not 
have jurisdiction over social security taxes, if, under 39 U.S.C. 2401, 
Postmaster General determines that relief is warranted and furnishes 
basis for determination, together with details of transaction, request 
for relief will be given consideration 
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PROPERTY 

Easements, rights-of-way, etc. (See Easements, rights-of-way, etc.) 
Private 

Damage, loss, etc. 

Personal property 
Claims act of 1964 

Coverage of Military Personnel and Civilian Employees’ Claims Act 
of 1964, providing for settlement of claims against U.S. by members of 
uniformed services and civilian officers and employees of U.S. for 
damage to, or loss of personal property incident to service extending 
to all Govt. agencies and their employees, according to legislative his- 
tory of act, Library of Congress is considered “agency” within meaning 
of that term as it is used in act and, therefore, Library has administra- 
tive authority to settle personal property loss and damage claims of its 
employees pursuant to act 

Taking for Government use 

Lessees rights 

Commercial and industrial buildings and improvements owned by 
lessees with removal rights on land to be acquired by U.S. under Amer- 
ican-Mexican Chamizal Convention Act of 1964, 22 U.S.C. 277d-17, 
which not only authorizes acquisition of land and interests in land but 
also provides for compensation to owners on basis of “value in use” 
of property may be considered “real estate” rather than personal prop- 
erty, and lessees as owners of leasehold interest for compensation pay- 
ments under act 

Lessees who operate parking lots on month to month basis on land to 
be acquired by U.S. under American-Mexican Chamizal Convention Act 
of 1964, 22 U.S.C. 277d-17, are owners of leasehold interests and al- 
though compensation provisions in sec. 3b(1)(b) of act authorize pay- 
ment to “owner” of real estate, word “own” or its derivatives has no 
precise or definite meaning and must be determined by object sought 
to be accomplished by act which is to make displaced commercial prop- 
erties whole; therefore, lessees of parking lots are entitled to value to 
them of their leasehold interests reflected by their net income attribut- 
able to their interest in real estate converted to its equivalent capital 


Public 
Private use 
Authority 
Where mold for making tote box developed under contract for Govt. 
exceeds features of those available in industry, its use may be permitted 
for commercial production, and head of department or agency may 
grant nonexclusive, revocable license for item, subject to termination at 
any time at will of Govt., provided benefit inures to Govt—official em- 
powered to grant license to determine use benefit to Govt—that grantee 
acquires no enforceable rights, and that property is not damaged by use, 
and fee-per box rental arrangement available to any fabricator when 
mold is not in use by Govt. contractor will avoid interference with 
Govt.’s need for item and prevent monopoly in its commercial produc- 
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PROPERTY—Continued 

Public—Continued 

Private use—Continued 

Leases 
Improvements by lessee 

Restriction in sec. 6(d), District of Columbia Redevelopment Act of 
1945 (D.C. Code 5-705(d)), prohibiting new construction or substantial 
remodeling of existing buildings, having only limited role, avoidance 
of increasing acquisition costs to District of Columbia Redevelopment 
Land Agency during period from certification of redevelopment plan to 
acquisition of real property, agency may after acquiring property in- 
crease rental charges to reflect increased rental value of property due 
to improvements made by tenant and allow rental deduction for amorti- 
zation of leasehold improvements made by tenant 

PUBLIC HEALTH SERVICE 

Commissioned personnel 

Service credits 

Retirement from Armed Forces 

Although period of active service as commissioned officer in Reserve 
Corps of Public Health Service may not be included by Navy officer 
in establishing eligibility for retirement under 10 U.S.C. 6323, none of 
statutory provisions defining term “armed forces” referring to Public 
Health Service or Reserve Corps of Public Health Service as constitut- 
ing part of Armed Forces, in event officer becomes otherwise eligible 
for retirement and is retired pursuant to 10 U.S.C. 6823, in computation 
of retired pay under 10 U.S.C. 6823(e), his commissioned service in 
Reserve Corps of Public Health Service may be included in determining 


service multiplier factor prescribed in 10 U.S.C. 6823(e) by virtue of 

10 U.S.C. 1405(3), officer having been entitled prior to effective date 

of sec. 1405 to be credited with such service in computation of basic pay_-_ 
PUBLIC LANDS 


Buildings and improvements 

Located on patented lands reserving a right-of-way to the United States 

In acquisition of land for new right-of-way necessary to relocate 
portion of Alaska Railroad, payment may not be made without con- 
gressional approval for homes and other structures and improvements 
located on lands patented subsequent to act of Mar. 12, 1914, reserv- 
ing to U.S. right-of-way for construction of railroads, and telegraph 
and telephone lines, payment of compensation for taking of land being 
precluded by sec. 1 of act (48 U.S.C. 305), and nothing in legislative 
history of section indicating land-owner was to be compensated for 
improvements located on reserved right-of-way without congressional 
authorization 
Disposition 

Fill or man-made lands 

In conveying to State of Hawaii surplus lands of U.S. on Sand Island 
in Honolulu pursuant to act of Dec. 23, 1968, which authorizes convey- 
ance without consideration and provides for payment at estimated 
market value of any buildings, structures and other improvements 
erected and made on such lands after they were set aside, lands created 
by fill incident to dredging harbor of Honolulu are not considered im- 
provement for which State of Hawaii is required to pay fair market 
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PUBLIC LANDS—Continued 

Disposition—Continued 

Fill or man-made lands—Continued 
value, even though fill of submerged land may in given situation be 
considered improvement, legislative history reflecting that phrase “lands 
of the United States” includes existing filled or man-made lands, and 
it is existing lands of Sand Island belonging to U.S. that act contem- 
plates shall be conveyed to State of Hawaii without monetary 
consideration 
Interagency loans, transfers, etc. 

Damages, restoration, etc. 

Authority 

Damages to roads in national park recreation area resulting from 
use by Dept. of Army for military maneuvers come within principle that 
one executive department may not be reimbursed for use of real property 
used or damaged by another department, and, even though use permits 
require restoration of property or payment of damages, authority vested 
in Secretary of Interior to administer national parks does not authorize 
imposition of conditions contrary to principle governing use of prop- 
erty by another department, and, therefore, Dept. of Army may not 
reimburse Dept. of Interior for damages nor restore roads at its 
expense 
Rent 

State entitlement 

As including improvements and {fill 

Provision in sec. 91, Hawaii Organic Act, approved Apr. 30, 1900, as 
amended, 48 U.S.C. 511, that when public lands ceded to U.S. by 
Republic of Hawaii under annexation treaty of 1897 are leased, rented, 
or revocable permits granted, rentals shall be covered into treasury of 
Territory of Hawaii, does not extend to rentals attributable to improve- 
ments, including fill, placed on land by U.S. with expenditure of 
Federal funds, sec. 42, Hawaii Omnibus Act, approved July 12, 1960, 
extending to State of Hawaii for 5-year period privileges of sec. 91 
of Organic Act enjoyed by Territory of Hawaii respecting income re- 
ceived by Federal Govt. from leasing, etc., of ceded public lands, 
not enlarging or modifying rights conferred by sec. 91, but only rec- 
ognizing residual or equitable interest of people of Hawaii in public 
lands that does not extend to improvements or fill placed on land 

PUBLIC UTILITIES 

Power sales, etc. 

Between Government agencies 

Sale of electric power by Tennessee Valley Authority (TVA) to 
other Govt. agencies under authority vested:in TVA Board to determine 
conditions and rate for particular type of service is not subject to sec. 
601 of Economy Act of 1932, 31 U.S.C. 686, which requires furnishing of 
services between Govt. agencies on actual cost basis and, therefore, fix- 
ing of rate for power in accordance with criteria in sec. 15d(f) of 
Tennessee Valley Authority Act, as amended by act of Aug. 6, 1959, 
16 U.S.C. 831n-4(f), is proper 
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PUBLIC UTILITIES—Continued 

Power sales, etc.—Continued 

Transmission facilities construction 

Limitations 

Construction of transmission facilities substation to permit Bureau of 
Reclamation to furnish electric power to municipality located in area 
covered by Bureau power wheeling agreement with private utility com- 
pany would violate Keating Amendment, limitation in Public Works Ap- 
propriation Act, 1964, prohibiting Bureau from constructing and re 
habilitating power facilities within areas covered by power wheeling 
service contracts providing for service to Federal establishments, not- 
withstanding substation construction would not involve construction of 
transmission lines and that item had been requested in Bureau’s budget 
presentation to Congress, legislative history of act indicating applica- 
bility of Keating Amendment to whatever type of transmission facilities 
were authorized by appropriation for construction, including substa- 
tions; therefore, construction of contemplated transmission facilities 
substation is precluded 

Fact that construction of transmission facilities substation was in- 
cluded as line item in budget presentation does not preclude applica- 
tion of Keating Amendment, proviso attached to “Construction and 
Rehabilitation” funds contained in Public Works Appropriation Act, 
1964, prohibiting Bureau of Reclamation from constructing and rehabili- 
tating power facilities within areas covered by power wheeling service 
contracts with private utilities providing for service to Federal estab- 
lishments, rule of statutory construction that general provision cannot 
Supersede specific provision not applying, for even if item for substation 
specifying amount had been included in appropriation act, funds made 
available in act for “Construction and Rehabilitation” would be subject 
to proviso limitation attached to use of funds_________---------------- 
Relocation 

Government liability 

Cost of relocating and reconstructing municipal supply pipe line and 
chlorinator house located on National Forest land upon revocation of 
special use permit granted by Forest Service pursuant to 16 U.S.C. 
522, continued municipal use of land interfering with paramount right 
of U.S. to use land, may not be charged to appropriations authorized for 
construction of forest development roads under 23 U.S.C. 205, in absence 
of specific statutory authority, and neither may forest development 
road funds be used to pay cost of alternate water supply necessitated 
by construction required to relocate pipe line and chlorinator located 
on National Forest land 

QUARTERS ALLOWANCE 

Dependents 

Children 

Adopted 
Effective date for entitlement 

Child adopted by female officer of uniformed services under inter- 
locutory decree, followed by issuance of final order of adoption, govern- 
ing State statute providing that from and after entry of interlocutory 
order of adoption child for all intents and purposes shall be child of 
person adopting him, may be regarded as legitimate child of officer from 
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QUARTERS ALLOWANCE—Continued 
Dependents—Continued 
Children—Continued 
Adopted—Continued 
Effective date for entitlement—Continued 
date of issuance of interlocutory decree to determine entitlement to 
basic allowance for quarters under 37 U.S.C. 401(2) and 403; however, 
record showing child had been seasonally employed, without indicating 
amount of earnings, question of actual dependency is for resolution, 
sec. 401 providing that person is not dependent of female member unless 
dependent on her for over one-half of support 
Occupancy of quarters assigned to another member 
Navy officer who, pursuant to divorce agreement, contributes to sup- 
port of his children who live with member’s former wife and her second 
husband—an Air Force officer—in assigned public quarters is regarded 
as having his dependent children occupying public quarters to preclude 
payment of basic allowance for quarters on behalf of children, there- 
fore, quarters allowance payments made to member after member's 
former wife was remarried must be recovered 
Proof of dependency 
Settlement agreement 
Incorporation by reference in divorce decree obtained by officer of 
uniformed services from Mexican court of separation agreement direct- 
ing him to pay divorced wife lump-sum of $1,500 and $125 per month for 
12 months, payment of which was deferred 12 months, does not entitle 
officer whose Govt. quarters were terminated on date he was divorced 
to basic allowance for quarters for dependent wife predicated on prop- 
erty settlement pursuant to par. 5-65a(3), Army Regs. 37-104, relating 
to interlocutory divorces or decrees which are not effective until expira- 
tion of 1 year from date of decree, officer having obtained final decree of 
divorce from wife has no dependent to permit payment of allowance 
based on existence of lawful wife, and, therefore, incorporation by refer- 
ence of separation agreement in divorce decree is of no consequence-_-_-_-_ 
Entitlement 
Quarters furnished by North Atlantic Treaty Organization 
When officers of uniformed services at Hdqtrs. Allied Forces Southern 
Europe are furnished quarters leased by North Atlantic Treaty Orga- 
nization for occupancy by U.S. and foreign personnel and secured with 
funds contributed in part by U.S., they are not entitled to quarters and 
housing allowances, leased quarters being considered “Government quar- 
ters” within contemplation of par. 1150-5, Joint Travel Regs., notwith- 
standing redefinition of term “Government quarters” deleted reference to 
foreign Govt., and payment by officers of $25 monthly service charge, 
amounting to 80 cents per day, covering current operating costs for 
laundering, cleaning, heating, etc., and not capital outlay, service charge 
does not constitute rental and, therefore, furnishes no basis to authorize 
quarters and housing allowance to officer occupying quarters leased by 


Ship and shore based units 

In view of Navy practice of assimilating fleet aviation squadrons or 
units for duty purposes to ship organizations, members of fleet aviation 
squadrons or units while temporarily serving away from permanent 
stations where quarters are available are entitled to quarters allowance 
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Entitlement—Continued 

Ship and shore based units—Continued 
on same basis as members attached to ships, regardless of whether unit 
Se ait aed. OF ONO WAGE icici weicimciindiamnainiaesiaaiiahion 

Members of fleet aviation squadrons or units who temporarily serve 
away from ship-based or shore-based permanent stations at places where 
Govt. quarters are not available are entitled to basic allowances for 
quarters for periods of temporary absences when no ship overhaul or 
repair is involved and when members are not entitled to sea duty pay-_-- 

Holding in 44 Comp. Gen. 105 (1964) that members of fleet aviation 
squardons whether shore-based or. ship-based while temporarily away 
from base of squadron are entitled to basic allowance for quarters when 
member is not entitled to sea duty pay and Govt. quarters are not avail- 
able for member’s occupancy is not intended to preclude entitlement to 
quarters allowance by officers assigned to shore-based mobile unit when 
adequate Govt. quarters are not available for him at that permanent duty 
Es aD ha ae er ee 

Submarine duty 

Ship repair, etc. 

Members of uniformed services who, while attached to ships which are 
undergoing overhaul and repair, serve temporarily ashore for more than 
90 days during periods when quarters aboard are uninhabitable and 
Govt. quarters ashore are not available come within special statutory 
provisions in 10 U.S.C. 7572, which fix basis for either providing quar- 
ters or authorizing reimbursement when quarters aboard ship are un- 
inhabitable because of overhaul or repair and, therefore, basic allowance 
for quarters for such members would not be payable__--_------------- 

Temporary duty ashore 

Although right to quarters allowance for members of uniformed 
services, without dependents, who, while attached to two-crew nuclear 
powered submarines, serve temporarily ashore for more than 15 days 
during periods of training and rehabilitation, is governed by fact that 
member’s permanent duty station remains submarine where quarters 
are available, such members who are not entitled to sea duty pay while 
temporarily serving ashore for more than 15 days during periods of 
training and rehabilitation at places where no Govt. quarters are avail- 
able may be credited with basic allowance for quarters___._.-_------ 
Government quarters 

What constitutes 

When officers of uniformed services at Hdqtrs. Allied Forces Southern 
Europe are furnished quarters leased by North Atlantic Treaty Orga- 
nization for occupancy by U.S. and foreign personnel and secured with 
funds contributed in part by U.S., they are not entitled to quarters and 
housing allowances, leased quarters being considered “Government 
quarters” within contemplation of par. 1150-5, Joint Travel Regs., not- 
withstanding redefinition of term “Government quarters” deleted refer- 
ence to foreign Govt., and payment by officers of $25 monthly service 
charge, amounting to 80 cents per day, covering current operating costs 
for laundering, cleaning, heating, etc., and not capital outlay, service 
charge does not constitute rental and, therefore, furnishes no basis to 
authorize quarters and housing allowance to officer occupying quarters 
MI sins cs ty wc ksh dee an ace tiie eet 
794-032 O-66—64 
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QUARTERS ALLOWANCE—Continued Page 

Occupancy of private quarters 

Suspension period 

Even though living quarters allowance provided by sec. 211 of Over- 
seas Differentials and Allowances Act, 5 U.S.C. 3036, for employees not 
furnished Govt. quarters without charge is not compensation within 
meaning of sec. 6 of act of Aug. 24, 1912, authorizing “retroactive com- 
pensation” for employees reinstated after unjustified or unwarranted 
removal or suspension, when overseas employee deprived of Govt. 
quarters during period of suspension obtains private quarters for himself 
in Germany and dependents in France, he is entitled upon restoration 
to duty, in addition to basic compensation for removal period, to living 
quarters allowance, but not at his annual rate in view of expenses he 
incurred during suspension period, however, employee may be granted 
“with family” allowance notwithstanding he and his family were 
IE ial oo ne icc ones ccdcwusecatuewaewenseseenmns 365 

RATION COMMUTATION PAYMENTS 

Per diem payments in lieu 

Members serving without pay 

Authority provided by 37 U.S.C. 1002(b) to pay members of National 
Guard, or of Reserve component of uniformed services performing 
training or other duty without pay, travel and transportation allowances 
to and from training or duty and to furnish them subsistence and 
quarters in kind, or commutation thereof, may not be exercised to 
amend Joint Travel Regs., to prescribe entitlement to payment of per 
diem allowances at rates provided under pars. 4205-3 and 4256-3 for 
those members who are not furnished quarters and/or mess while per- 
forming duty without pay at locations other than at their primary duty 
stations, Secretaries discretionary authority extending only to furnish- 
ing subsistence and quarters in kind, or commutation thereof, and “com- 
mutation” meaning fixed sum in lieu of rations and quarters in kind, 


per diem payment may not be authorized_______...-_-.---------------- 615 
REAL PROPERTY 
Acquisition 
Improvements by lessees 
Commercial and industrial buildings and improvements owned by 
lessees with removal rights on land to be acquired by U.S. under Amer- 
ican-Mexican Chamizal Convention Act of 1964, 22 U.S.C. 277d-17, 
which not only authorizes acquisition of land and interests in land but 
also provides for compensation to owners on basis of “value in use” 
of property may be considered “real estate” rather than personal prop- 
erty, and lessees as owners of leasehold interest for compensation pay- 
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REGULATIONS 
Compliance 


Federal procurement regulations. (See Federal Procurement Regu- 
lations, compliance) 
Effective date 
Modification 
Member of uniformed services who arrived at overseas duty station 
without dependents prior to Apr. 20, 1964, date Joint Travel Regs. 
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REGULATIONS—Continued 

Effective date—Continued 

Modification—Continued 
were changed to give members right to elect postponement of start of 
period of entitlement for temporary lodging allowance payments until 
dependents arrive, must be regarded as having his right fixed under for- 
mer regulations when it was mandatory that temporary lodging al- 
lowance begin upon arrival of member, and, therefore, even though 
member’s dependents did not arrive at overseas station until after Apr. 
20, 1964, member is not entitled to postpone commencement of time for 
temporary lodging allowance 
Force and effect of law 

Armed Services Procurement Regulation 

Failure of low bidder to submit alternate bid on single year quantity 
for military requirements that are to be contracted for on multi-year 
basis in accordance with pars. 1-322.2(ii) and 1-322.3 of Armed Services 
Procurement Reg. which require, in multi-year procurements, submission 
of price for first program year so that cost comparison between one and 
multi-year procurements can be made, does not come under rule that, 
where bid covers entire work under one alternative, failure of bidder to 
submit alternate bid on another basis, does not require rejection because 
failure to submit single year bid, which prevented cost comparison re- 
quired by regulation having force and effect of law, cannot be considered 
minor deviation that can be waived and, therefore, low bid, without one 
year alternate, must be rejected as nonresponsive 
Mandatory v. permissive 

Under road construction contract that did not include either “Price 
Adjustment for Suspension, Delays, or Interruption of Work” clause 
provided by sec. 1-7.602-1, Federal Procurement Regs., or similar pro- 
visions, adjustment of contract price to compensate contractor for added 
costs incurred due to delays occasioned by Govt. may not be made on 
basis that suspension of work clause prescribed by sec. 1-7.602-1 was 
incorporated in contract by operation of law, regulation providing that 
insertion of clause in fixéd-price contract is matter of administrative 
discretion rather than mandatory requirement 
Noncompliance effect 

Officers of uniformed services on temporary duty overseas in con- 
nection with operation Longthrust VIII who were issued certificates 
of nonavailability of Govt. mess for per diem subsistence payment pur- 
poses but such certificates were subsequently administratively invali- 
dated because of established policy requiring officers on temporary duty 
to be subsisted at enlisted field messes may have nonavailability cer- 
tificates regarded as contemporaneous determination of factual situa- 
tion then existing regarding nonavailability of Govt. mess and, therefore, 
per diem payments made to officers need not be recovered 
Retroactive 

Commutation funds paid to University of Maryland in lieu of «.niforms 
for enrolled members of Air Force Reserve Officers’ Training Corps that 
are on hand as excess at close of 1962-1963 school year in amount less 
than retention limitation prescribed by regulation are not for recoup- 
ment as funds belonging to the U.S., amendment of statutory regulation 
on Apr. 15, 1964, changing formula, may not be retroactively applied to 





REGULATIONS—Continued 
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Retroactive—Continued 
decrease rights of University ; however, having consented to participate 
in Air Force Reserve Officers’ Training Corps program for another year, 
University assented to 1964 regulation, and new formula, prescribing 
lesser amount of surplus uniform commutation funds to be retained is 
applicable to 1964-65 fiscal and school year, and to unobligated cash 
balance of funds on hand July 1, 1964 


RETIREMENT 


Civilian 

Annuitants 

Refund 
Reemployed annuitants 

Annuitant retired under Civil Service Retirement Act and reem- 
ployed in position subject to act for retirement of public school teachers 
in Dist. of Columbia is within purview of sec. 18 of Civil Service 
Retirement Act Amendments of 1956 (5 U.S.C. 2263), and reduction in 
salary of annuitant is required in amount of annuity received from Civil 
Service Retirement System, neither section nor legislative history indi- 
cating intent to eliminate annuitants appointed to any office, position or 
employment under Govt. of Dist. of Columbia from salary reduction 
Unters es i So rc ete co Dab ce deka coke 

Dual coverage under other acts 

District of Columbia Government 

Annuitants retired optionally or for disability either under District 
of Columbia Policemen and Firemen’s Retirement and Disability Act 
or act for retirement of public school teachers in Dist. of Columbia 
who are employed in positions under Civil Service Retirement Act may 
ultimately receive full pension under both systems provided legal re- 
quirements of each act are met, but service time under one retirement 
act may not be included in service time computed under the other__----~- 


REVOLVING FUNDS 


(See Funds, revolving) 
RIGHTS-OF-WAY, EASEMENTS, ETC. 
(See Easements, Rights-of-way, Etc.) 
SMALL BUSINESS ADMINISTRATION 
Contracts 





472 


286 


286 


Awards to small business concerns. (See Contracts, awards, small business 


concerns) 
Loans 
Participation 
Authority 
Although two proposed programs by Small Business Administration 
to sell to private financial institutions loans made directly to small 
business investment companies and to guarantee loans made originally 
by private financial institutions to small business investment companies 
are not specifically authorized they are within broad authority pre- 
scribed in Small Business Act and Small Business Investment Act 
of 1958, 15 U.S.C. 661, et seq., and while authority for participation 
loans in amendatory act of Feb. 28, 1964, does not specify authority for 
guarantee of such loans, legislative history clearly shows that Con- 
gress intended such guarantees and, therefore, proposed programs are 
within authority of Administration 
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SOCIAL SECURITY 
Civilan employees 
Withholding errors 
Notice requirement 
Requirement that department notify Social Security Admin. when it 
discovers error in withholding social security taxes from salary of em- 
ployee covered under Civil Service Retirement Act after expiration 
of statutory period prescribed in Internal Revenue Code for adjustments 
would serve no useful purpose for reason that Social Security Adminis- 
tration is subject to similar statutory restriction on modification of its 
records 
Refund propriety 
Refund of erroneously withheld social security tax from salary of 
postal employee covered by Civil Service Retirement Act that was not 
made until after expiration of statutory period prescribed for adjust- 
ment of such taxes is not proper refund 
Statutes of limitations applicability 
Erroneous withholding of social security taxes by Govt. agency from 
salary of postal employee covered under Civil Service Retirement Act 
that was not discovered until after expiration of statutory time for 
adjustment must be treated in same way as error, whether in law or 
fact, made by private employer for purposes of statutes of limitation, 
and, therefore, such statutes of limitation preclude Govt. agency from 
making adjustment for erroneous withholding action after expiration 
of prescribed period 
Military personnel 
Status of back pay as wages 
Although wage status for social security tax purposes of former 
member, of uniformed services who is awarded judgment by Court of 
Claims for back pay and allowances for period when he did not perform 
any military service is matter for determination by head of particular 
Federal agency concerned and such determination is final and conclu- 
sive and not affected by settlement action made by GAO pursuant to 
judgment under 28 U.S.C. 2517(a); definition of “employment” in 
sec. 210, Social Security Act, 42 U.S.C. 410(m) (1), as including service 
as member of uniformed services on active-duty and definition of “active 
duty” in 10 U.S.C. 101(22) make it doubtful whether individual could be 
considered employed during back pay period unless court’s decision is 
viewed as conferring on him active duty status for such period 
STATE DEPARTMENT 
Disbursements for Defense Department 
When employees of Dept. of State in overseas areas as part of 
regular duties perform certifying and disbursing functions for Dept. 
of Defense, and charge disbursements directly to military appropria- 
tions, account separately for transactions, and forward accounts, in- 
cluding original vouchers and supporting papers, to Dept. of Defense for 
audit and settlement by GAO, functions do not come under jurisdiction 
of Dept. of Defense within meaning of sec. 4, act of Dec. 29, 1941 (31 
U.S.C. 82e), which excludes disbursing functions under jurisdiction of 
War Dept. from protection of disbursing and certifying officers act, and 
upon designation of bonded certifying officers of Dept. of State to 
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STATE DEPARTMENT—Continued 

Disbursements for Defense Departmernit—Continued 

certify payments chargeable to military appropriations, U.S. disbursing 
and certifying officers of Dept. of State will be entitled to benefits and 
protection of act for Dept. of Defense disbursements_-___..----------- 


STATES 


Federal aid, grants, etc. 

Airport development costs 

Although incident to removal of hangars obstructing navigation aids 
at municipal airport, Federal Aviation Agency may grant funds to cover 
Govt.’s share of reasonable cost of terminating leasehold interests held 
by firms servicing aircraft under leases with unexpired 5-year term and 
renewal option for another 5 years as proper “land acquisition” develop- 
ment project cost under 49 U.S.C. 1101(a) (3), payment based on formula 
considering 10 years’ remaining life of leases and 30 years’ projected 
life of substitute hangar, plus its construction cost, may not be char- 
acterized as grant to extinguish leasehold interest, but would constitute 
payment for construction of hangar, formula overlooking payment of 
rent, that city could use its police powers to reduce termination costs, 
and that leases provide for cancellation without obligation 

Disaster relief 

Uncompleted construction 

Fact that irrigation distribution system being constructed under 
Bur. of Reclamation contract and which was damaged by floods prior 
to completion and acceptance is located in declared major disaster 
area does not make contractor eligible for relief under Federal Disaster 
Act (42 U.S.C. 1855) for cost of reconstructing damage, act only pro- 
viding emergency assistance to States and local governments, including 
districts, to alleviate immediate effects of disasters, and permanent im- 
provements remaining responsibility of local governments, there is no 
authority to relieve contractor from contractual obligations under- 
taken, and contract placing responsibility for damage repair on con- 
tractor until completion and final acceptance of work, U.S. has vested 
right to have irrigation system completed at contractor’s expense, not- 
withstanding damage resulted from act of God, and, therefore, contract 
may not ‘be amended without compensating benefit to Govt 

Interest on Federal funds 

In view of limitation contained in sec. 205, Dept. of Health, Education, 
and Welfare Appropriation Act, 1965, prohibiting recovery by U.S. of 
interest or other income earned on any project grant for research, train- 
ing, or demonstration made before July 1, 1964, no action will be taken 
to recover interest and other income earned prior to July 1, 1964 on 
Federal grants made to colleges and universities under Public Health 
Service Act or under other statutes providing for grants to colleges and 
universities for specified purposes, even though limitation by its specific 
terms applies only to funds contained in act, legislative history disclos- 
ing that intended purpose of limitation was to protect colleges and uni- 
versities and insure that they would not be required to reimburse 
Federal Treasury for interest earned on payments of Federal grant 
funds made prior to July 1, 1964 
Hawaii. (See Hawaii) 
Taxes. (See Taxes, States) 
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STATION ALLOWANCES 
Military personnel 

Saved on temporary promotion 

Warrant officer in Navy who was not transferred to overseas duty 
station until some time after he received temporary appointment as 
lieutenant (jg) entitling him to saved pay and allowances may not have 
saved pay and allowance provisions in 10 U.S.C. 5596(f) construed as 
authorizing subsequent increase in amount of saved pay and allow- 
ances by reason of changed condition of overseas duty and, therefore, 
although cost-of-living allowances and family separation allowances 
are for consideration in computing saved pay, member, upon transfer 
overseas, is not entitled to cost-of-living allowance and family separation 
allowance in addition to saved pay and allowances he was entitled to 
at time of temporary promotion, but is only entitled to such allowances 
as part of pay and allowances of his temporary grade 

Temporary lodgings 

Assignment of Government quarters 

Officer of uniformed services transferred to overseas duty station 
who notwithstanding availability of Govt. quarters considered adequate 
for temporary occupancy chooses to stay at hotel until permanent 
quarters are assigned is not entitled to payment of temporary lodging 
allowance for period that he occupies hotel accommodations on basis 
that quarters offered were declared inadequate for permanent occupancy 
unless voluntarily accepted, and officer having declined to utilize quarters 
made available to him, considered adequate for temporary occupancy, is 
unable to support entitlement to temporary lodging allowance prescribed 
by par. 4303-2a, Joint Travel Regs., for members who when not furnished 
Govt. quarters secure temporary lodgings and occupy hotel or hotel-like 
accommodations 

Time limitation 
Commencement postponement 

Member of uniformed services who arrived at overseas duty station 
without dependents prior to Apr. 20, 1964, date Joint Travel Regs. 
were changed to give members right to elect postponement of start of 
period of entitlement for temporary lodging allowance payments until 
dependents arrive, must be regarded as having his right fixed under 
former regulations when it was mandatory that temporary lodging 
allowance begin upon arrival of member, and, therefore, even though 
member’s dependents did not arrive at overseas station until after 
Apr. 20, 1964, member is not entitled to postpone commencement of time 
for temporary lodging allowance 

STATUTES OF LIMITATION 
Applicability to departments, etc. 

Erroneous withholding of social security taxes by Govt. agency from 
salary of postal employee covered under Civil Service Retirement Act 
that was not discovered until after expiration of statutory time for ad- 
justments must be treated in same way as error, whether in law or fact, 
made by private employer for purposes of statutes of limitation, and, 
therefore, such statutes of limitation preclude Govt. agency from making 
adjustment for erroneous withholding action after expiration of pre- 
scribed period 
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STATUTES OF LIMITATION—Continued 
Claims 
Date of accrual 
Administrative determinations 
Upon issuance of administrative regulation increasing workday 15 
minutes, effective on date of issuance and providing for payment of over- 
time compensation for 15 minutes a day, overtime compensation may be 
paid to guards required to report early for roll call and performance of 
operations necessary to prepare for duty ; however, all claims for retro- 
active adjustment of overtime compensation should be submitted to 
U.S. General Accounting Office to establish pursuant to 31 U.S.C. 7la 
whether claims were received within 10 full years after date of accrual, 
with information as to evidence available in support of claims, that is, 
did guards report early under orders and do records show early reporting 
days, and although time consumed for lunch and relief breaks should not 
be set off against overtime, administrative time off based on exact record 
may be deducted 
Contract matters 
Disputes 
Claim for extra work under contract which provided for equitable 
adjustment for unlisted work and required contractor to submit matter 
to disputes procedure which specified that decision of contract advisory 
board would be final is not claim which matured in 1951 when work was 
completed because contractor’s entitlement to equitable adjustment could 
not mature until board acted adversely to contractor and not until that 
time would GAO be able to act on claim under contract finality provision ; 
therefore, presentation of claim more than 10 years after work was 
completed but within 10 years from board’s adverse decision is not 
barred by 10-year limitation in act of Oct. 9, 1940, 31 U.S.C. 7la 
Transportation : 
Foreign commerce 
Household effects 
Claim for transportation charges, waived by motor carrier contracting 
to transport shipment of household goods from overseas in through 
container service, by unregulated carrier (forwarder), not party to Mili- 
tary Rate Tender on which charges are based, filed more than 3 years 
after date of delivery is barred by sec. 322 of Transportation Act of 1940, 
as amended, 49 U.S.C. 66, delivery by foravarder as agent, although di- 
recting payments to be made to its assignee, or waiver by regular carrier 
of transporiativn charges not conferring greater right on forwarder 
than bill of lading contract provided, and even if authorized to bill in 
its own name, pryment may not be allowed forwarder, 3-year limitation 
for filing claim for transportation charges prescribed by sec. 322, apply- 
ing as »vell to foreign segment of shipments moving under through 
xovt. bills of lading 
STATUTORY CONSTRUCTION 
Legislative intent 
Milk indemnity payments 
Although authority granted Secretary of Agriculture under sec. 
331 of Economic Opportunity Act of 1964, which expires Jan. 31, 1965. 
to make indemnity payments to dairy farmers who from Jan. 1, 1964 
removed milk containing chemical residues from commercial market 
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STATUTORY CONSTRUCTION—Continued 

Legislative intent—Continued 

Milk indemnity payments—Continued 
is susceptible of interpretation that would preclude indemnity pay- 
ment after Jan. 31, 1965, under rule of statutory construction that 
where different interpretations are possible statute should be con- 
strued to promote its evident purpose and legislative intent, which in 
1964 act was to remove milk from commercial market until Congress 
further considered matter, expiration date is viewed as restriction of 
indemnity payments to milk removed from market on or before Jan. 31, 
1965, but not as limitation upon time within which payments may be 
made upon application by milk producers 
Penalties 

Effect 

Retired enlisted member of Coast Guard who receives salary in 
civilian position with State of Tasmania, Australia, is regarded as 
holding “office of profit and trust” under Federal Govt. after retirement 
as those terms are used in Art. I, sec. 9, cl. 8 of U.S. Constitution, pro- 
hibiting persons holding such offices from accepting emoluments from 
foreign state, so that, in absence of consent of Congress, acceptance by 
retired member of salary for employment with State of Tasmania, 
which is considered “foreign State,” comes within constitutional pro- 
hibition, and, although constitutional provision does not specify penalty 
for action contrary to prohibition, effect can be given by withholding 
from member’s retired pay amount equal to foreign salary received in 
violation of Constitution 
Repeals 

Inconsistent laws 

Compensation provisions applicable to retired commissioned officer 
who is appointed Director of Central Intelligence Agency (CIA) in 
sec. 102(b) (2), National Security Act of 1947, 50 U.S.C. 403(b) (2), 
which permits officer to receive retired pay and civilian compensation 
that exceeds retired pay, and provisions in sec. 201(a), Dual Compen- 
sation Act, 5 U.S.C. 3102, which permit retired officer holding civilian 
position to receive his full civilian salary but reduced retired pay in 
accordance with specific formula are clearly inconsistent and, there- 
fore, under sec. 402(b), Dual Compensation Act, civilian compensation 
and retired pay provisions for Director of CIA in National Security Act 
of 1947 are no longer in effect and compensation and retired pay bene- 
fits or Director are governed by sec. 201, Dual Compensation Act 
Specific v. general provisions 

Fact that construction of transmission facilities substation was 
included as line item in Budget presentation does not preclude applica- 
tion of Keating Amendment, proviso attached to “Construction and Re- 
habilitation” funds contained in Public Works Appropriation Act, 1964, 
prohibiting Bureau of Reclamation from constructing and rehabilitating 
power facilities within areas covered by power wheeling service con- 
tracts with private utilities providing for service to Federal establish- 
ments, rule of statutory construction that general provision cannot 
supersede specific provision not applying, for even if item for sub- 
station specifying amount had been included in appropriation act, funds 
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STATUTORY CONSTRUCTION—Continued 

Specific v. general provisions—Continued 
made available in act for “Construction and Rehabilitation” would be 
subject to proviso limitation attached to use of funds 

When furnishing information between agencies is statutory duty, 
cost of operation is proper charge against appropriation of furnishing 
agency, and 45 U.S.C. 228e(k)(3) authorizing Railroad Retirement 
Board and Secretary of Health, Education, and Welfare to supply each 
other with certified reports of specified records, Social Security Admin. 
is required to furnish Board with requested information from National 
Employee Index File, and without charge, in view of fact statutory pro- 
vision is silent as to reimbursement, and notwithstanding 42 U.S.C. 
1306 grants Secretary discretionary authority to furnish information 
and request payment for such service, general provision contained in 42 
U.S.C. 1306 not superseding specific provision in 45 U.S.C. 228e(k) (3), 
placing mandatory obligation upon two agencies to furnish informational 
services to each other 

Requirement for deposit of garage rentals collected by payroll deduc- 
tions made from salaries of employees of Veterans Admin. hospitals 
and domiciliaries to miscellaneous receipts pursuant to 38 U.S.C. 5004 
is not repealed by implication by act of Aug. 20, 1964 and continues in 
effect, 1964 act authorizing agencies to permit rentals received for 
quarters and facilities, including garage space, to remain in applicable 
appropriation or fund having general application not changing pre- 
viously existing methods of handling rent receipts does not conflict with 
or repeal 38 U.S.C. 5004, specifically authorizing Veterans Admin. to 
construct and maintain garages for accommodation of employees and 
to collect rentals for deposit into miscellaneous receipts and, therefore, 
1964 act not repealing sec. 5004, but continuing previously existing 
methods, Veterans Admin. is not authorized to permit garage rentals 
to remain in applicable appropriations 

STATUTORY PROHIBITIONS 

Grant-in-aid funds 

East-West Center established as educational institution on campus 
of University of Hawaii under authority of Center for Cultural and 
Technical Interchange Between East and West Act of 1960 (22 U.S.C. 
2054 note), and maintained through grant funds from University, may 
make use of revolving fund procedure for press operations—East-West 
Center Press—free from statutory restriction of sec. 3617 R.S., 31 U.S.C. 
484, imposed on expenditure of appropriated moneys by departments and 
establishments of Govt., Center financed through University of Hawaii 
grants, authorized in appropriations acts for State of Hawaii, does 
not require specific authority to operate revolving fund, and grant 
agreement containing no prohibition there is no legal objection to 
maintenance of revolving fund by East-West Center Press_____..._-_--_- 87 
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STORAGE 

Household effects 

Military personnel 

Nontemporary 
College attendance 

Although member of uniformed services under travel orders directing 
permanent change of station with “permissive travel” en route author- 
ized pursuant to par. 8253-2b, Joint Travel Regs., to attend civilian 
college is not entitled to travel or transportation costs, including non- 
temporary storage and related expenses incident to school assignment, 
when assigned overseas under permanent change of station orders and 
due to military restrictions dependents will not join him within 20 weeks 
after departure, requiring nontemporary storage of household goods, 
member's permissive temporary duty may not operate to deprive him 
of rights under par. 8101, Joint Travel Regs., to authorized nontemporary 
storage of effects; however, charges for any additional storage period 
necessitated by permissive temporary duty assignment to attend 
civilian college are responsibility of member 

Regulations and travel orders under which payments were made by 
disbursing officers for nontemporary storage to members of uniformed 
services whose permanent changes of stations were delayed by permis- 
sive temporary duty en route to attend civilian colleges not having con- 
templated any expense to Govt. for nontemporary storage, conclusion 
that payments were not result of lack of due care on part of disbursing 
officers as required by 31 U.S.C. 82a-2 is not justified, and relief of 
disbursing officers from accountability and responsibility for deficiencies 
in official disbursing accounts as prescribed by sec. 82a—2 in consequence 


of any illegal, improper, or incorrect payment is denied, and in settlement 
of erroneous payments for nontemporary storage during period of per- 
missive temporary duty, credit for 90 days’ temporary storage may not 
be allowed 


Replacement items 

When household effects placed in nontemporary storage at Govt. 
expense incident to permanent change of station of Army officer are 
totally destroyed by fire, nontemporary storage charges to extent they 
would have been authorized for destroyed goods may not be paid on 
replacement items, officer upon placing original effects in nontempo- 
rary storage having exhausted shipping weight allowance in view of 
fact that 37 U.S.C. 406(a), which authorizes nontemporary storage 
in lieu of shipment of household effects not needed at new station, con- 
templates that nontemporary storage rights will not exceed shipping 
entitlement ; therefore, officer may not be furnished nontemporary stor- 
age at Govt. expense for additional weight of subsequently acquired 
replacement household goods not immediately needed at new station, 
even though acquired to replace weight destroyed while in non- 
temporary storage 

In view of length of time in which “effective date of orders” rule has 
been in effect with respect to after acquired household effects for both 
military and civilian personnel and express statutory provisions cover- 
ing reimbursement for loss of household effects, there is no authority 
to amend Joint Travel Regulations to authorize, prospectively, non- 
temporary storage of household effects purchased to replace those 
destroyed by fire while in nontemporary storage 
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STORAGE—Continued 
Household effects—Continued 
Military personnel—Continued 
Temporary 
College attendance 
When permanent changes of stations of members of uniformed serv- 
ices are delayed by permissive temporary duty en route to permit 
attendance at civilian colleges to fulfill requirements for degrees, mem- 
bers may not be credited with 90 days’ storage of household goods, 
nor reimbursed for 90-day portion of prolonged period of storage, par. 
8100, Joint Travel Regs., authorizing 90-day period of temporary duty 
incident to permanent change of station only providing that storage may 
accrue at place of origin, in transit, at destination, or any combination 
thereof, if incident to “authorized” shipment, and when shipment of 
household goods is authorized in connection with permanent change of 
station, member is entitled to 90-day period of temporary storage, even 
though period might occur during college attendance, orders, however, 
to show storage was incident to authorized movement of household goods 
and not incident to permissive temporary duty 
Time limitation 
Storage, moving and accessorial charges on household effects that were 
not shipped to home of selection until after death of member of uni- 
formed services more than 1 year following disability retirement may 
not be reimbursed to surviving dependents on basis that member had 
received outpatient treatment and had been hospitalized at Veterans 
Administration hospital subsequent to retirement, pars. 4158 and 7012, 
Joint Travel Regs., prescribing 1-year period for completing travel to 
selected home upon disability retirement contemplating extension of 
1-year period only when member is hospitalized or undergoing medical 
treatment on date active service is terminated, and deceased member able 
to travel at time of disability retirement, only becoming hospitalized 
within 1-year selection period authorized by regulations, extension of 
time beyond 1-year period is not permissible, and there is no authority 
for payment of moving and storage costs claimed_____-___----------- ‘ 
SUBSIDIES 
Vessels. (See Maritime Matters, subsidies) 
SUBSISTENCE 
Per diem 
Fractional days 
Less than ten hours 
Under travel order authorizing per diem to employee while traveling 
to and from place of temporary duty for training, payment of per diem 
for less than 6 hours travel each way on different days is not precluded 
by 10-hour travel period restriction on continuous travel of 24 hours, 
or less, in sec. 6.11, Standardized Travel Regs., revised effective Mar. 1. 
1965, per diem for fractional days of travel time involved being for 
computation under rule for continuous travel exceeding 24 hours, even 
though because of administrative restriction per diem payable is for less 
than continuous period of 24 hours, and employee having been away from 
his official station for period of temporary duty in excess of 24 hours. 
fractional parts of day at beginning and end of “continuous travel” 
constitute travel period entitling employee to one-fourth of authorized 
per diem rate for each period of 6 hours or fraction thereof 
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SUBSISTENCE—Continued 
Per diem—Continued 
Military personnel 
At permanent post 
Enlisted members in Naval Reserve ordered from civilian life to 
combined courses of instruction approximating 25 weeks, 18 weeks at 
officer candidate school and upon graduation as commissioned officer to 
7 weeks of continued instruction at same location under orders pro- 
viding for subsequent permanent duty aboard ship, are not entitled to 
per diem payments as though assigned to temporary duty by virtue of 
fact that due to length of combined courses of instruction, duty station 
at which instructions were given is regarded as permanent station of 
members incident to which no per diem is payable 
Maneuvers, etc. 
Amendatory orders for per diem 
Inclusion of field duty provision, under which per diem is not payable, 
in orders authorizing temporary duty for Marine Corps group under 
circumstances that reasonably established duty contemplated by orders 
did not consist of maneuvers or field duty exercises but was operational 
military duty required of any member located at duty station to which 
group was temporarily assigned was error that should have been ap- 
parent to order issuing authority and its inclusion does not operate to 
deny per diem; therefore, on basis of corrected temporary duty orders 
to effect entitlement to per diem prescribed by par. 4205—5d, Joint 
Travel Regs., per diem may be paid to member performing temporary 
duty with his unit, or detachment, ordered by name or number away 
from permanent station under conditions in which Govt. quarters are 
available without charge and Govt. mess is available 
On board vessels 
Availability of quarters and messing facilities 
Enlisted man who while stationed in Japan performs temporary duty 
on board Navy vessel that maintained berthing and messing facilities 
oriental in nature for national civilian mariners that manned vessel 
which did not meet standards of U.S. Navy may, nevertheless, not be 
paid per diem allowance commensurate with amount he expended for 
food he purchased for duration of trip prior to embarking, par. 4250-8, 
Joint Travel Regs., providing that per diem is not payable for any period 
of temporary duty aboard Govt. vessel when both Govt. quarters and mess 
are available, and messing facilities available to member during tem- 
porary tour of duty constituting “Government mess” within contem- 
plation of par. 1150-4, defining term to include any general or service 
organizational mess, member is not entitled to payment of per diem 
claimed 
Although orders detaching Navy officer from permanent duty station 
directed “temporary duty afloat” waiting further assignment, officer not 
having been furnished quarters and messing facilities contemplated by 
par. 4201 of Joint Travel Regs. for period of temporary duty because 
staff to which he had been attached was physically located ashore is 
entitled to per diem for duration of temporary duty, station from which 
he was detached to comply with temporary duty orders having remained 
permanent duty station for period of temporary duty performed prior 
to discharge, even though orders contemplated another permanent as- 
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SUBSISTENCE—Continued 


Per diem—Continued 
Military personnel—Continued 
On board vessels—Continued 
Availability of quarters and messing facilities—Continued 
signment at expiration of temporary duty, and such duty having been 
limited to period necessary to effect further assignment is not considered 
ee en IOI ii oS cilkpau cohen kdcannawdnasncene 
Quarters and messing facilities furnished 
Determination of availability contrary to policy 
Officers of uniformed services on temporary duty overseas in con- 
nection with operation Longthrust VIII who were issued certificates of 
nonavailability of Govt. mess for per diem subsistence payment pur- 
poses but such certificates were subsequently administratively invali- 
dated because of established policy requiring officers on temporary duty 
to be subsisted at enlisted field messes may have nonavailability certi- 
ficates regarded as contemporaneous determination of factual situation 
then existing regarding nonavailability of Govt. mess and, therefore, 
per diem payments made to officers need not be recovered 
Per diem in lieu 
Authority provided by 37 U.S.C. 1002(b) to pay members of National 
Guard, or of Reserve component of uniformed services performing train- 
ing or other duty without pay, travel and transportation allowances to 
and from training or duty and to furnish them subsistence and quarters 
in kind, or commutation thereof, may not be exercised to amend Joint 
Travel Regs., to prescribe entitlement to payment of per diem allow- 
ances at rates provided under pars. 4205-3 and 4256-3 for those members 
who are not furnished quarters and/or mess while performing duty with- 
out pay at locations other than at their primary duty stations, Secre- 
taries discretionary authority extending only to furnishing subsistance 
and quarters in kind, or commutation thereof, and “commutation” mean- 
ing fixed sum in lieu of rations and quarters in kind, per diem payment 
may not be authorized 
Reduction 
Blanket, service-wide determinations 
Prohibition in sec. 5 of act of Aug. 20, 1964, that members of uniform 
services and Dept. of Defense civilian employees are not required to 
occupy quarters on rental basis unless head of agency concerned de- 
termines otherwise may not be basis of blanket, service-wide determi- 
nation to reduce per diem of members and employees who when assigned 
to temporary duty at military installations in U.S. occupy or have avail- 
able to them Govt. quarters, whether quarters are furnished with or 
without charge, legislative history of act contemplating that determi- 
nations of necessity to occupy rental quarters would be made on basis 
of circumstances attending particular assignments, or prevailing at 
particular installations, rates chargeable to be fixed at reasonable value 
of quarters; however, use of Govt. quarters requires appropriate reduc- 
pr ree ee oe cede dn cde cede iscccae 
Quarters occupation prohibition 
Members of uniformed services who when assigned to temporary 
duty are not required to occupy inadequate Govt. quarters on rental 
basis, pursuant to sec. 5 of act of Aug. 20, 1964, except upon determina- 
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SUBSISTENCE—Continued 


Per diem—Continued 
Military personnel—Continued 
Reduction—Continued 
Quarters occupation prohibition—Continued 
tion of necessity by head of agency concerned—prohibition that does not 
disturb or interfere with longstanding authority to assign free public 
quarters to military personnel and require them to occupy quarters— 
nevertheless are subject to reduction in per diem allowance payable 
pursuant to Joint Travel Regs., no change in regulations being required 
by 1964 act, per diem rate reimbursing member for travel expenses, in- 
cluding quarters, reduction in rate does not constitute rental charge 
contemplated by act, even when free quarters are occupied or service 
charge is imposed, in view of fact that reduction in per diem is not based 
on reasonable value of quarters, but is same regardless of size and 
CE AE SU CI ia aiiiics in ee hci minis imeinecin nnn 
Temporary duty 
Arrival and departure days 

Officer of uniformed services in leave status prior to and subsequent 
to period of temporary duty—Aug. 31 to Sept. 4—authorized incident 
to permanent change-of-station orders, who traveled to temporary duty 
station prior to going on leave and departed therefrom after reverting 
to leave status, may be considered to have arrived at station on Aug. 30 
and departed on Sept. 5 for purpose of paying per diem, restriction 
in par. 4152, Joint Travel Regs., that when temporary duty is directed 
under permanent change-of-station orders, per diem commences as of 
0001 hours on day following arrival and ceases as of 2400 hours on day 
preceding departure in order to prevent payment of per diem and 
mileage on same day, not being for application, and officer on leave not 
having been paid mileage for days on which he reported to and departed 
from temporary duty station is entitled to per diem for Aug. 31 and 

At port prior to reporting aboard vessel 

Coast Guard officer who performs temporary duty at home port of 
vessel designated as new permanent duty station, and where he had 
established home for family prior to reporting on board vessel, may be 
paid per diem allowances for period of temporary duty, officer while 
performing temporary duty having remained in travel status until he 
reported to vessel to which assigned, par. 3050-3, Joint Travel Regs., 
providing that travel status terminates when member reaches port to 
which he has been ordered if vessel to which he is reporting is in port 
only applying if member reports directly to vessel, and payment of per 
diem to officer is not barred by fact that he established home for family 
in city where he is directed to perform temporary duty or by proximity 
of temporary duty station to permanent duty station__.__._._.___-_-_--_-- 

Cadets, midshipmen, etc. 

Although Naval Reserve Officers’ Training Corps midshipmen ap- 
pointed under 10 U.S.C. 6904 and assigned to NROTC unit at college or 
university in which they are enrolled are not subject pursuant to par. 
6005 to Joint Travel Regs. while attending summer training, when, 
however, they participate in summer training in Foreign Midshipman 
Exchange Programs under circumstances similar to participation by 
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SUBSISTENCE—Continued Page 
Per diem—Continued 
Military personnel—Continued 
Temporary duty—Continued 
Cadets, midshipmen, etc.—Continued 
midshipmen of U.S. Naval Academy, they are entitled in accordance 
with 37 U.S.C. 422(c) to same travel and temporary duty allowances 
provided under 37 U.S.C. 404, and prescribed by 37 U.S.C. 410, for Naval 
Academy midshipmen traveling under orders, college or university being 
analogous to permanent duty station in determining entitlement to allow- 
ances for “travel while under orders,” and notwithstanding prohibition 
in par. 6005 NROTC midshipmen are subject to Joint Travel Regs. 
when they are made applicable by other statutory provisions___-------- 172 
Contractor’s plant 
Officer of uniformed services assigned to plant of Govt. contractor on 
temporary duty to participate in simulated manned space flight under 
orders stating that Govt. messing and open messing facilities were not 
available, who was furnished experimental diet in lieu of subsistence, 
was properly paid $1.25 per diem pursuant to par. 4205-6 of Joint Travel 
Regs. authorizing payment of per diem equivalent to sum of $1.25 and 
any charges paid by member to contractor for quarters and/or meals, 
and officer having been furnished quarters and meals appropriate for 
assigned temporary duty, even though unique in character, received 
maximum per diem authorized by par. 4205-6__....--.-...------------ 326 
Subsequent permanent station requirement 
Although orders detaching Navy officer from permanent duty station 
directed “temporary duty afloat” awaiting further assignment, officer 
not having been furnished quarters and messing facilities contemplated 
by par. 4201 of Joint Travel Regs. for period of temporary duty because 
staff to which he had been attached was physically located ashore is 
entitled to per diem for duration of temporary duty, station from which 
he was detached to comply with temporary duty orders having remained 
permanent duty station for period of temporary duty performed prior 
to discharge, even though orders contemplated another permanent assign- 
ment at expiration of temporary duty, and such duty having been limited 
to period necessary to effect further assignment is not considered of 
III I gio nla a quis cnaneaeadeae aaaeil 310 
Training or school assignment 
Excess of twenty weeks 
Enlisted members in Naval Reserve ordered from civilian life 
to combined courses of instruction approximating 25 weeks, 18 weeks 
at officer candidate school and upon graduation as commissioned officer 
to 7 weeks of continued instruction at same location under orders pro- 
viding for subsequent permanent duty aboard ship, are not entitled to 
per diem payments as though assigned to temporary duty by virtue of 
fact that due to length of combined courses of instruction, duty station 
at which instructions were given is regarded as permanent station of 
members incident to which no per diem is payable__......._..-__-_--- 621 
Reduction 
Blanket, service-wide determination 
Prohibition in sec. 5 of act of Aug. 20, 1964, that members of uniformed 
services and Dept. of Defense civilian employees are not required to 
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SUBSISTENCE—Continued Page 
Per diem—Continued 
Reduction—Continued 
Blanket, service-wide determination—Continued 
occupy quarters on rental basis unless head of agency concerned de- 
termines otherwise may not be basis of blanket, service-wide determina- 
tion to reduce per diem of members and employees who when assigned 
to temporary duty at military installations in U.S. occupy or have avail- 
able to them Govt. quarters, whether quarters are furnished with or 
without charge, legislative history of act contemplating that determina- 
tions of necessity to occupy rental quarters would be made on basis of 
72 circumstances attending particular assignments, or prevailing at par- 
ticular installations, rates chargeable to be fixed at reasonable value of 
quarters ; however, use of Govt. quarters requires appropriate reduction 
OP iii a oe ree ene ned cbendacueesasentensunndas 626 
Quarters occupation prohibition 
Although civilian employees of Dept. of Defense who while per- 
forming temporary duty in U.S. are not required to occupy any available 
Govt-furnished quarters, whether furnished with or without charge, 
unless head of agency concerned determines, pursuant to sec. 5 of act 
| of Aug. 20, 1964, that required service cannot be rendered, or that Govt. 
property cannot adequately be protected, when civilian employee does 
396 occupy Govt. quarters, appropriate reduction from authorized per diem 
rate is required under Standardized Govt. Travel Regs.; however, em- 
ployee using other accommodations despite availability of suitable Govt. 
quarters, may be authorized per diem rate in excess of rate he would 
have been paid had he resided in Govt. quarters___._______-._--____-_- 626 
Training periods 
Per diem in lieu of subsistence and quarters in kind 
Members serving without pay 
Authority provided by 37 U.S.C. 1002(b) to pay members of National 
Guard, or of Reserve component of uniformed services performing 
training or other duty without pay, travel and transportation allow- 
ances to and from training or duty and to furnish them subsistence 
and quarters in kind, or commutation thereof, may not be exercised to 
310 amend Joint Travel Regs., to prescribe entitlement to payment of per 
diem allowances at rates provided under pars. 4205-3 and 4256-3 for 
those members who are not furnished quarters and/or mess while 
performing duty without pay at locations other than at their primary 
duty stations, Secretaries discretionary authority extending only to 
furnishing subsistence and quarters in kind, or commutation thereof, and 
“commutation” meaning fixed sum in lieu of rations and quarters in 
kind, per diem payment may not be authorized___._._..._.____--__-----~- 615 
SUBSISTENCE ALLOWANCE 
Military personnel 
Reserve Officers’ Training Corps 
Eligibility 
Enlisted member of U.S. Marine Corps Reserve Unit who is enrolled 
at college in Advanced Army Reserve Officers’ Training Corps course, not- 
withstanding ineligibility pursuant to par. 19g, AR 145-350, prohibiting 
enrollment unless formally separated from Reserve status, has status of 
par. 18 student, one who although ineligible for enrvllment nevertheless 
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SUBSISTENCE ALLOWANCE—Continued 
Military personnel—Continued 
Reserve Officers’ Training Corps—Continued 
Eligibility—Continued 
is permitted, when desired by institutional authorities, to pursue ROTC 
course without creating entitlement to uniform or subsistence allow- 
ances, or to be furnished Govt. uniform; however, member’s enroll- 
ment in Advanced Army ROTC course upon discharge from Reserve Unit 
reverts from par. 18 status to full enrollment entitling him to receive 
uniform allowance and commutation of rations__.......------------ 
TAXES 
State 
Government immunity 
Tax clause in contract effect 
Fact that Govt. contractor is not liable pursuant to 189 A. 2d 107 
for sales and use taxes on purchases made in performance of Govt. 
contract does not entitle Govt. to tax under contract containing tax 
clause providing for adjustment of contract price for State and local 
taxes levied on or measured by contract or sales price of services or com- 
pleted supplies furnished under contract, tax contractor no longer is 
obliged to pay being tax imposed on materials incorporated into Govt. 
construction project rather than on sales price on completed project and, 
therefore, contractor is not required to make price adjustment to cover 
his exemption from taxes imposed on purchases made incident to con- 
eR iid ditccicdcnencnnnsnmernamenie ie minim 
Sales 
New Mexico 
Contractor who failed to include State (New Mexico) taxes in bid 
price as required by contract because he relied upon silence of State tax 
authority to letter inquiring about applicability of tax rather than 
upon statute imposing tax and recent court decision upholding consti- 
tutionality of tax law has not shown concrete reasons for justifiable 
assumption or understanding that taxes were not applicable and, there- 
fore, contractor is not entitled to reimbursement for State taxes which 
were not included in contract price 
TELEPHONES 
Long distance calls 
Government business necessity 
Long distance telephone call which was made by employee while on 
official travel to notify wife to meet him at airport in personal car for 
return to residence because flight change due to adverse weather condi- 
tions would cause arrival at airport at time when public transportation 
was not available may be administratively determined to be telephone 
call on public business and allowable as transportation expense under 
sec. 3.la, Standardized Travel Regs., provided that public business 
certification required under sec. 4 of act of May 10, 1939, 31 U.S.C. 680a, 
is made. 23 Comp. Gen. 549, overruled in part 
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TELEPHONES—Continued 
Pay stations 
Revenues 
Disposition 
Commissions earned on telephone pay stations in new Social Security 
Building occupied by Bureau of Old Age and Survivors Insurance and 
financed from trust funds, which are also used for reimbursement of 
operating costs, including maintenance and utilities, are for deposit in 
miscellaneous receipts, and B-4906 of Oct. 11, 1951, precluding deposit of 
telephone commissions to trust funds because they were in no way con- 
nected with activities prescribed by law for Bureau and were revenues 
in payment for privilege is reaffirmed, test as to whether telephone com- 
missions may be otherwise deposited is not source of funds bearing cost 
of public building and their maintenance, but whether operation of tele- 
phone pay stations may be considered activity prescribed by statute for 
agency involved 
TENNESSEE VALLEY AUTHORITY 
Power sales 
Rate fixing 
Applicability to Government agencies. (See Public Utilities, power 
sales, between Government agencies) 
TIMBER SALES 
Bids 
Competitive system variances 
Bidding procedure for sale of National Forest timber in which each 
bidder offers to purchase timber involved at either administratively 
determined advertised price or some fixed percentage or amount in ex- 
cess of next highest bid—procedure similar to bidding practices litigated 
and in which courts held that bids not complete in themselves are not 
bona fide valid bids—may not be approved for adoption in absence of 
prior congressional sanction, proposed bidding procedure introducing 
elements of chance and wagering which have no place in competitive 
bidding system designed to give all bidders equal rights, to secure to 
Govt. benefits which flow from competition, to prevent unjust favorit- 
ism in purchase or sale for public account, and to raise bar against 
collusion and fraud in letting contracts 
TRAILER ALLOWANCES 
Civilian personnel 
Separate shipments of household effects, etc., and house trailer 
Utility house or shed that is not attached to privately owned house 
trailer used as residence by civilian employee transferred under orders 
authorizing transportation of household goods and personal effects is 
not integral part of trailer and under sec. 6, Bur. of Budget Cir. A-56, 
governing payment for transporting house trailer by commercial carrier, 
the employee may not be reimbursed expenses incurred to transport, 
load, and unload utility house, and regulations specifically excluding 
from reimbursable allowance cost of preparing trailer for: movement 
and charges designated in tariffs as “Special Services”, as well as cost 
to transport household goods or personal effects not carried in trailer, 
employee is not entitled to reimbursement for “set-up” charges incurred 
to prepare his trailer for shipment, nor for cost of moving items not 
hauled in trailer 
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TRAILER ALLOWANCES—Continued 


Military personnel 
Election of allowance 
Break-down, etc., of trailer 
When member of uniformed services tows his house trailer or arranges 
to have it moved by commercial carrier, electing trailer allowance au- 
thorized by 37 U.S.C. 409 in lieu of household effects shipment and dis- 
location allowance, and delivery of trailer is precluded by breakdown or 
damage en route in circumstances beyond control, member’s entitlement 
to reimbursement on trailer allowance basis continues even though 
household effects are shipped to new station, and Joint Travel Regs. may 
be amended to authorize payment of trailer allowance for distance 
trailer was hauled, limited in case of commercial carrier to charges in- 
curred by member, plus reimbursement for cost of transporting household 
effects, total cost not to exceed trailer allowance payable had trailer 
reached destination, and where trailer is shipped under Govt. bill of lad- 
ing, household effects reimbursement is limited to amount of trailer 
allowance to destination, less cost to Govt. to haul trailer to breakdown 
point, and trailer allowance, in effect, having been paid, no dislocation 
ID Bi GE iio istiiicsn ccna mini miidbisnaant aie 
Liability of Govt. to carrier for transportation charges to move house 
trailer of member of uniformed services incident to change of duty sta- 
tion when delivery is unaccomplished because of damage to trailer en 
route depends on application of terms of line haul contract to particular 
facts involved, and conceivably result could be different when damage 
occurs due to act of God or due to negligence on part of member or Govt_- 
TRANSPORTATION 
Accessorial charges 
Fumigation services 
Household effects. (See Transportation, household effects, fumiga- 
tion services) 
Automobiles 
Illness of employee while en route 
Employee traveling under orders authorizing him to travel to his new 
duty station either by common carrier or by privately owned automobile 
who after commencing travel by automobile, because of il!iness and upon 
advice of his physician, abandons intention to drive to his new duty sta- 
tion and travels by air jet coach, arranging for transportation of auto- 
mobile by motor carrier may be reimbursed mileage for travel by 
automobile from old duty station to place of emplaning, together with 
cost of air jet travel to new duty station ; however, there is no basis upon 
which he may receive additional reimbursement on account of trans- 
portation of automobile, fact that he actually traveled by air jet coach 
automatically limiting his travel reimbursement rights to cost of travel 
I i ices ss ates each inthe a che ld ia a a 
Military personnel 
Advance shipments 
Discharge of member other than honorable 
Amendment to Joint Travel Regs. to authorize return transportation 
of dependents, household effects and privately owned vehicles of mem- 
bers of uniformed services who while serving overseas are involved in 
circumstances requiring separation under other than honorable condi- 
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TRANSPORTATION—Continued 
Automobiles—Continued 
Military personnel—Continued 
Advance shipments—Continued 
Discharge of member other than honorable—Continued 
tions or confinement is within purview of Pub. L. 88-431, which amended 
37 U.S.C. 406(h) to permit advance transportation in such circumstances, 
whether separation is effected overseas or in U.S., and in cases of confine- 
ment of members when there is determination that best interests of 
dependents and U.S. require return transportation of dependents and 


Evacuation prior to member’s return 

Evacuation of household effects or motor vehicle of member of uni- 
formed services to place designated by member or to nontemporary stor- 
age when member is not being relieved of his overseas duty assignment 
is contingent upon authorization for transportation of member’s depend- 
ents, and, therefore, member without dependents may not be regarded 
as coming within purview of 37 U.S.C. 406(h), as added by Pub. L. 88-431, 
78 Stat. 439, to entitle him to advance movement of his household effects 
and automobile prior to his return from his overseas assignment 

Restricted station status 

Upon reassignment under orders of members of uniformed services 
from unrestricted duty areas in accompanied status to restricted areas 
on nonaccompanied basis within overseas command, members, although 
entitled under par. 7005-3, Joint Travel Regs., to transportation of de- 
pendents to designated place, even though dependents are not required 
to be moved, and under par. 8253-2.d to shipment of household goods to 
same place, may not ship at Govt. expense motor vehicle for personal 
use of dependents, reassignment not coming within unusual and emer- 
gency conditions contemplated by 37 U.S.C. 406(h), authorizing return 
of dependents, baggage, household effects and motor vehicle to U.S. 
when orders have not been issued, or cannot be used ; therefore, 10 U.S.C. 
2634 governing and limiting shipment of motor vehicle to member’s new 
station, par. 7005 may not be amended to authorize transportation of 
motor vehicle incident to reassignment 

Tires, etc. 

Although automobile tires, spare parts, extra wheels, etc., do not 
constitute “household effects” as defined in par. 8000-2, Joint Travel 
Regs., promulgated pursuant to 37 U.S.C. 406, regulations may be 
amended to authorize inclusion of such items in household goods ship- 
ments in view of broad administrative authority to prescribe appropriate 
regulations for shipment of baggage and household effects 
Bills of lading 

Notations 

Compliance with tariff rule 

Where motor carrier claiming premium service rates has not met two 
conditions required by appropriate tariff—notation on bill of lading 
indicating shipper requested exclusive use of vehicle service and evidence 
that carrier performed service—carrier having failed to establish per- 
formance of premium service from origin to destination, rate allowable 
on shipments transported by carrier is lower truckload charge and, 
although, best evidence of actual performance of authorized exclusive- 
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TRANSPORTATION—Continued 

Bills of lading—Continued 

Notations—Continued 

Compliance with tariff rule—Continued 

use services is showing of clear seal record on bill of lading by proving 
shipment was sealed at origin and that seals were not broken upon 
arrival at destination, absent clear seal record, such documentary evi- 
dence as will reasonably establish furnishing of exclusive use of vehicle 
service will be considered to determine entitlement of carrier to premium 
service rate 
Dependents 

Military personnel 

Advance travel of dependents 
Discharge of member other than honorable 

Amendment to Joint Travel Regs. to authorize return transportation 
of dependents, household effects and privately owned vehicles of mem- 
bers of uniformed services who while serving overseas are involved in 
circumstances requiring separation under other than honorable condi- 
tions or confinement is within purview of Pub. L. 88-431, which amended 
37 U.S.C. 406(h) to permit advance transportation in such circumstances, 
whether separation is effected overseas or in U.S., and in cases of con- 
finement of members when there is determination that best interests of 
dependents and U.S. require return transportation of dependents and 


Amendment or revocation of orders 
At member’s request 

Officer of uniformed services who while on leave prior to reporting 
for overseas assignment is granted compassionate deferment of overseas 
assignment, reassigned to activity within vicinity of leave address, and 
paid personal travel from leave address to new duty station is not en- 
titled to personal and dependent travel and dislocation allowance from 
old to new duty station, reimbursement entitlement to travel and trans- 
portation allowances authorized by act of Dec. 23, 1963, when travel is 
performed before effective date of change-of-station orders accruing 
only incident to orders that are canceled, revoked, or modified for con- 
venience of Govt. and/or in circumstances over which member has no con- 
trol, and member having requested deferment of overseas assignment is 
entitled only to travel allowances from old to new duty station in amount 
not to exceed distance from place of leave to new duty station 

Cadets, midshipmen, etc. 
Aviation cadets 

Aviation cadet ordered to active duty from civilian life under author- 
ity of 10 U.S.C. 6911, whose dependent wife traveled from their home to 
his first permanent duty station prior to date he received commission as 
officer, is not entitled after he is commissioned to reimbursement for cost 
of dependent’s travel, grade of aviation cadet—special enlisted grade in 
naval service—only entitling cadet to same allowances, pensions, gra- 
tuities, and other henefits provided for enlisted members in pay grade 
E +4, with 4 years’ service or less; therefore, pursuant, to 10 U.S.C. 6912 
(Supp. V) and par. 7000-1, Joint Travel Regs., cadet is in ineligible pay 
grade for entitlement to transportation at Govt. expense of dependent 
wife from home to first duty station and he may: not be reimbursed for 
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Dependents—Continued 
Military personnel—Continued 
Cadets, midshipmen, etc.—Continued 
Aviation cadets—Continued 
cost of her travel, right to reimbursement accruing only when he was 
COMIN | sale es cicero diced 
Graduation 
Revision of par. 7068, Joint Travel Regs., to provide that service acad- 
emy graduates who acquire dependent after departure (detachment) 
from service academy but before effective date of active duty orders 
are entitled to transportation of dependent from place acquired to per- 
manent duty station, not to exceed entitlement from further point, home 
of record, or service academy to permanent station, is within statutory 
authority conferred on Secretaries under 37 U.S.C. 406(c), and revision 
would grant service academy graduates substantially same benefits that 
are accorded other members under par. 7060__-__--.------------------ 
Casualty status termination 
Members of uniformed services who are returned to duty and assigned 
to permanent duty station after period in casualty status within mean- 
ing of Missing Persons Act, 50 U.S.C. App. 1001-1018, may have such as- 
signment considered assignment to permanent duty station under 37 
U.S.C. 406 for entitlement to transportation allowances for dependents, 
baggage and household effects so long as provisions of sec. 2, Dependents 
Assiatance Act of 1900 remains in effeet................ 24.005 nncnse 
Children 
Birthdays during travel 
Dependent of member of uniformed services who became 21 years of 
age after date delayed travel authorization for transportation of de 
pendent to member’s overseas station was issued, but before time de- 
pendent arrived at port of aerial embarkation for overseas travel, comes 
within purview of par. 7067-4, Joint Travel Regs., which permits each 
portion of overseas travel to be considered separately and provides 
that entitlement for travel at Govt. expense between ports of aerial or 
water embarkation and debarkation shall be determined on basis of 
attained ages of dependents on date of embarkation and, therefore, since 
dependent was over 21 years of age at time of aerial embarkation, mem- 
ber may not be reimbursed for transportation of dependent to overseas 
CURRIE ais iii edi ctetidnine Cn dntinnnncnaudibnmans bade 
Death of member 
Death after release effect 
Member of uniformed services who dies within 1 year after effective 
date of release from active duty may not be considered member who dies 
while entitled to basic pay which is requisite condition for determina- 
tion of travel and transportation rights and, therefore, proposed change 
in Joint Travel Regs. to authorize transportation of dependents and 
household effects incident to death of member occurring after termina- 
tion of entitlement to basic pay would not be proper____-------------- 
Dependent definition 
Although definition of “dependent” in sec. 12, Missing Persons Act, 
50 U.S.C. App. 1001(c), includes persons who are not included in defini- 
tion in 37 U.S.C. 401, applicable to dependents of members of uniformed 
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TRANSPORTATION—Continued 
Dependents—Continued 
Military personnel—Continued 
Death of member—Continued 
Dependent definition—Continued 
services who die while entitled to basic pay, provisions of Missing Per- 
sons Act are applicable in all cases where transportation is authorized 
for dependents of members who die while entitled to basic pay, and, 
therefore, for issuance of uniform regulations for entitlement to trans- 
portation allowances for dependents and household effects under Missing 
Persons Act and under 37 U.S.C. 406(f) for members who die while 
entitled to basic pay, same definition of “dependent” may be used 
Uniform regulations 
Proposed changes in Joint Travel Regs. to combine and consolidate 
entitlements to transportation of dependents and household effects of 
members of uniformed services in cases of death of members occurring 
while members are in receipt of basic pay under 37 U.S.C. 406 and in 
cases where members are officially reported in casualty status under 
Missing Persons Act, 50 U.S.C. App. 1001-1018, are, except for change 
which would authorize transportation allowances for dependents and 
household effects of members who die within 1 year after release from 
active duty, regarded as proper and, except for this change, no other 
objection to issuance of regulations is required 
Dependents acquired prior to effective date of orders 
Revision of par. 7068, Joint Travel Regs., to provide that service 
academy graduates who acquire dependent after departure (detach- 
ment) from service academy but before effective date of active duty 
orders are entitled to transportation of dependent from place acquired 
to permanent duty station, not to exceed entitlement from further point, 
home of record, or service academy to permanent station, is within statu- 
tory authority conferred on Secretaries under 37 U.S.C. 406(c), and revi- 
sion would grant service academy graduates substantially same benefits 
that are accorded other members under par. 7060 
Dislocation allowance 
Move prior to effective date of rate increase 
Fact that dependents of members of uniformed services traveled before 
Jan. 1, 1963, effective date of July 10, 1962 act increasing monthly rates 
of basic allowance for quarters (37 U.S.C. 408), and in advance of 
change-of-station orders dated Jan. 1, 1963, or thereafter, does not affect 
entitlement of members to dislocation allowance provided by par. 9001, 
Joint Travel Regs., Career Incentive Act of 1955 authorizing payment 
not having been changed by 1962 act, and no entitlement to dislocation 
allowance being involved but rather proper rate on which to base pay- 
ment, dependent upon member’s grade on effective date of orders and rate 
of basic allowance applicable to that grade and in effect on that date, 
members whose dependents traveled in advance of Jan. 1, 1968 orders, 
or thereafter, are entitled to dislocation allowances at increased basic 


Moves within same city, etc. 
Upon permanent change of duty assignment between stations located 
in proximity to each other in Hawaii—distance of 19 miles—officer of 
uniformed services who relocates household for own convenience is not 
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TRANSPORTATION—Continued 
Dependents—Continued 
Military personnel—Continued 
Dislocation allowance—Continued 
Moves within same city, etc.—Continued 
entitled to payment of dislocation allowance, change in duty assignment 
of officer having been made in accordance with area policy that does not 
require relocation of household incident to duty reassignment, there is 
no authority for payment of dislocation allowance to officer in absence 
of evidence that he was required to vacate quarters or statement by com- 
manding officer, pursuant to par. 9002-1, Joint Travel Regs., that reloca- 
tion of household was necessary as direct result of permanent change 
of station 
Orders amended or revoked 
Payment of dislocation allowance incident to transportation of depend- 
ents of member of armed services whose orders directing him to report 
to port of embarkation for assignment overseas were revoked when it 
became necessary to return member for extensive hospitalization to sta- 
tion from which transferred, may not be considered as coming within 
provisions of act of Dec. 23, 1963, which specifies that member of uni- 
formed service is entitled to travel and transportation allowances under 
37 U.S.C. 404 and to transportation of his dependents, baggage, and 
household effects under 37 U.S.C. 406 and 409, if otherwise qualified, for 
travel performed before effective date of orders directing change of 
station that are later canceled, revoked, or modified 
Officer of uniformed services who while on leave prior to reporting 
for overseas assignment is granted compassionate deferment of over- 
seas assignment, reassigned to activity within vicinity of leave address, 
and paid personal travel from leave address to new duty station is not 
entitled to personal and dependent travel and dislocation allowance 
from old to new duty station, reimbursement entitlement to travel and 
transportation allowances authorized by act of Dec. 23, 1963, when 
travel is performed before effective date of change of station orders ac- 
cruing only incident to orders that are canceled, revoked, or modified 
for convenience of Govt. and/or in circumstances over which member 
has no control, and member having requested deferment of overseas as- 
signment is entitled only to travel allowances from old to new duty sta- 
tion in amount not to exceed distance from place of leave to new duty 
station 
Evacuation allowances. (See Family Allowances, evacuation) 
Incidental expenses 
Fees for medical examination of alien dependents of members of uni- 
formed services in connection with obtaining visas is not reimbursable 
expense, 37 U.S.C. 406 (a) and (c) authorizing only transportation of 
dependents at Govt. expense and, although Secretaries of military de- 
partments may authorize reimbursement for same miscellaneous trans- 
portation expenses for dependents as is authorized for members, such 
as passport, visa fees, and photograph and birth certificate costs, but 
absent, express authority physical examination fees considered medical 
and not transportation costs and incurred for benefit of member and de- 
pendents are not proper charges against appropriated funds, and par. 
7002-3 of Joint Travel Regs. may not be amended to authorize reim- 
bursement of medical examination fees for alien dependents 
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TRANSPORTATION—Continued 
Dependents—Continued 
Overseas employees 
Home leave 
Divorce and remarriage 
Overseas employee whose wife and children returned to U.S. prior to 
his eligibility for home leave, and at time he became eligible for home 
leave he had been divorced and had remarried, second wife having 
traveled to overseas station at his expense, is entitled upon agreeing to 
second tour of duty to round trip travel for himself and round trip trans- 
portation for lawful (second) wife, but he may not be reimbursed for 
return travel to U.S. of first wife and children, employee not having com- 
pleted agreed period of overseas service prescribed by sec. 7 of Admin- 
istrative Expenses Act of 1946, as amended, 5 U.S.C. 73b-3, at time of 
their return; however, according to Budget Circular A-56, “immediate 
family” meaning members of employee’s household, when two of three 
children, whose custody he shares with former wife, join overseas house- 
hold, amount of their. one-way transportation from U.S. may be paid_._. 448 
Transfer of employee 
Agency located overseas 
When overseas employee completes tour of duty and returns to U.S. 
to take leave after signing renewal agreement to serve additional tour 
overseas with different agency to which he will transfer after comple- 
tion of leave in U.S., although law is silent as to which agency bears ex- 
pense of home leave travel and transportation and return overseas, 
employee entitled to be returned to U.S. for separation upon comple- 
tion of period of overseas service, agency from which he separates may 
bear expense of returning employee and his family to their actual place 
of residence in U.S., and travel from leave point to different post over- 
seas resulting solely from agreement to serve another tour of duty over- 
seas, agency to which employee transfers may pay travel and 
transportation expenses from place of residence in U.S. to new overseas 
duty station and, within limitation authorized by law, expenses of direct 
shipment of household effects from old to new overseas duty station._. 767 
Agency within the United States 
Dept. of Navy overseas employee upon completion of agreed period 
of service who when Govt. agency to which he was transferring refused 
to authorize travel costs to his new duty station in U.S. resigned to accept 
new position and was separated from service on one date and reinstated 
by new agency on next date without break in service, although entitled 
to return travel expenses for himself and transportation of his immediate 
family and household effects to actual place of residence in U.S., having 
traveled to new duty station, reimbursement of travel expenses is limited 
to cost of travel to that point and, entitlement to cost of returning family 
and household effects to place of actual residence does not include reim- 
bursement for cost to place family and household effects at new duty 
station, and cost of employee’s travel to new duty station and cost of 
transporting family and household effects to place of residence is pay- 
able from appropriations of Dept. of Navy 
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TRANSPORTATION—Continued 
Houseuold effects 
Change of official station requirement 
Movement from Government to leased quarters 
Expenses incurred by employee to move household goods from Govt- 
furnished quarters made uninhabitable by fire to substitute quarters 
leased for him by Govt. are not reimbursable to employee absent statu- 
tory authority permitting payment of cost to transport effects___.--_ 430 
Fumigation services 
Overseas shipments 
Claims against ocean carriers to recover cost of fumigation services 
at U.S. ports on household goods shipments transported from overseas 
under Tenders of Service obligating carriers for “all transportation 
or incidental costs”, but which do not make specific reference to fumiga- 
tion services, should be canceled, provision for transportation or inci- 
dental costs in tenders not being specific enough to embrace item of ex- 
pense borne by shipper according to general carrier custom and practice, 
as confirmed by terms of ocean and land common carrier bills of lading, 
terms incorporated by reference in Govt. bill of lading, and to remove 
any doubt as to carrier liability for fumigation costs, rate tenders spe- 
COO OUI GHEE GEN CONE ovo oki rk chk ence cecsincunn 70 
Military personnel 
Advance shipments 
Discharge of member other than honorable 
Amendment to Joint Travel Regs. to authorize return transportation 
of dependents, household effects and privately owned vehicles of mem- 
bers of uniformed services who while serving overseas are involved in 
circumstances requiring separation under other than honorable condi- 
tions or confinement is within purview of Pub. L. 88-431, which amended 
37 U.S.C. 406(h) to permit advance transportation in such circumstances, 
whether separation is effected overseas or in U.S., and in cases of con- 
finement of members when there is determination that best interests 
of dependents and U.S. require return transportation of dependents and 
Emergency, etc., conditions 
Evacuation of household effects or motor vehicle of member of uni- 
formed services to place designated by member or to nontemporary stor- 
age when member is not being relieved of his overseas duty assignment 
is contingent upon authorization for transportation of member’s depend- 
ents, and, therefore, member without dependents may not be regarded 
as coming within purview of 37 U.S.C. 406(h), as added by Pub. L. 
88-431, 78 Stat. 439, to entitle him to advance movement of his household 
effects and automobile prior to his return from his overseas assignment. 574 
After acquired 
Storage. (See Storage, household effects, military personnel 
nontemporary, replacement items) 
Packing, crating, drayage, etc. 
Excess cost liability 
Cost of excess weight charged to officer of uniformed services incident 
to shipment of household effects and books partially packed by him— 
earrier packing remainder of shipment not including charge for items 
packed by officer—may not be recomputed by prorating carrier’s packing 
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Household effects—Continued 
Military personnel—Continued 
Packing, crating, drayage, etc.—Continued 
Excess cost liability—Continued 
cost on excess weight reduced by constructive weight of items packed 
by officer rather than prorating packing cost against total excess weight, 
officer having been permitted for convenience to ship effects in excess 
of authorized weight allowances upon agreement to pay additional cost, 
received benefit for packing service in reduction of overall costs on 
which pro rata share is based, and absent authorizing regulation, officer 
pursuant to par. 8007-2, Joint Travel Regs., is chargeable for excess 
costs prorated on basis excess net weight bears to total net weight, 
and computed on all costs of transportation__._......._-_---____-------- 
Use at separation processing point 
Reshipment to home of selection 
Members of uniformed services transferred from permanent duty 
station overseas to processing station in U.S. for separation and selection 
of home within 1 year from termination of active duty under par. 8260-1, 
Joint Travel Regs., may be permitted physical possession of household 
goods at processing station without forfeiting right to reshipment to 
home of selection at Govt. expense of goods within permanent change- 
of-station weight allowance, and prohibition in par. 8258 precluding 
reshipment may be amended to authorize use of household goods at 
processing station thereby according members same benefits as accrue 
to member detached from duty for separation in U.S. who has use of 
his household effects from date of detachment until he proceeds to his 
home for separation, members to bear cost in excess of one lot shipment 
from overseas to home of selection via processing point, cost to 
include authorized temporary storage in transit 
Overseas employees 
Transfers 
Agency located overseas 
When overseas employee completes tour of duty and returns to U.S. 
to take leave after signing renewal agreement to serve additional tour 
overseas with different agency to which he will transfer after comple- 
tion of leave in U.S., although law is silent as to which agency bears 
expense of home leave travel and transportation and return overseas, 
employee entitled to be returned to U.S. for separation upon completion 
of period of overseas service, agency from which he separates may bear 
expense of returning employee and his family to their actual place of 
residence in U.S., and travel from leave point to different post over- 
seas resulting solely from agreement to serve another tour of duty 
overseas, agency to which employee transfers may pay travel and trans- 
portation expenses from place of residence in U.S. to new overseas duty 
station and, within limitation authorized by law, expenses of direct 
shipment of household effects from old to new overseas duty station_- 
Agency within the United States 
Dept. of Navy overseas employee upon completion of agreed period 
of service who when Govt. agency to which he was transferring refused 
to authorize travel costs to his new duty station in U.S. resigned to 
accept new position and was separated from service on one date and 
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TRANSPORTATION—Continued 
Household effects—Continued 
Overseas employees—Continued 
Transfers—Continued 
Agency within the United States—Continued 
reinstated by new agency on next date without break in service, al- 
though entitled to return travel expenses for himself and transportation 
of his immediate family and household effects to actual place of residence 
in U.S., having traveled to new duty station, reimbursement of travel 
expenses is limited to cost of travel to that point and, entitlement to 
cost of returning family and household effects to place of actual residence 
does not include reimbursement for cost to place family and household 
effects at new duty station, and cost of employee’s travel to new duty 
station and cost of transporting family and household effects to place 
of residence is payable from appropriations of Dept. of Navy 
Storage. (See Storage, household effects) 
Time limitation 
Storage, moving and accessorial charges on household effects that 
were not shipped to home of selection until after death of member of 
uniformed services more than 1 year following disability retirement may 
not be reimbursed to surviving dependents on basis that member had 
received outpatient treatment and had been hospitalized at Veterans 
Administration hospital subsequent to retirement, pars. 4158 and 7012, 
Joint Travel Regs., prescribing 1-year period for completing travel to 
selected home upon disability retirement contemplating extension of 
1-year period only when member is hospitalized or undergoing medical 
treatment on date active service is terminated, and deceased member 
able to travel at time of disability retirement, only becoming hospitalized 
within .1-year selection period authorized by regulations, extension of 
time beyond 1-year period is not permissible, and there is no authority 
for payment of moving and storage costs claimed 
What constitutes 
Tires, luggage trailer, and other accessories 
Although automobile tires, spare parts, extra wheels, etc., do not con- 
stitute “household effects” as defined in par. 8000-2, Joint Travel Regs., 
promulgated pursuant to 37 U.S.C. 406, regulations may be amended to 
authorize inclusion of such items in household goods shipments in view 
of broad administrative authority to prescribed appropriate regulations 
for shipment of baggage and household effects_...__..__.._...--------- 
Overcharges 
Deduction reclaims 
Procedure 
Although carrier may reclaim transportation overcharges collected by 
deduction from other amounts due pursuant to 49 U.S.C. 66, under which 
prompt payment of charges is authorized, subject to audit and collection 
of overcharges by GAO, 31 U.S.C. 71, right to deduct overcharges reliev- 
ing Govt. from proving overpayment in reimbursement proceedings while 
reserving to carrier right to re-collect recovered overcharges upon estab- 
lishing clear right to payment, or upon rejection of repayment claim to 
petition court for relief, carrier which fails to establish clear legal right 
to deduction of overcharge predicated on bill of lading notation limiting 
transportation charges to Govt. to lower rate published in State tariff 





TRANSPORTATION—Continued 






























































































































































1004 INDEX DIGEST 






Overcharges—Continued 
Deduction reclaims—Continued 
Procedure—Continued 
is not entitled to refund, even though statutory period for bringing court 
action has expired, authority in 49 U.S.C. 22 permitting transportation 
of Govt. property at reduced rates not providing for contracting at 
rates higher than those available to general public_._.......--------- 
Rates 
Exclusive use of vehicle 
Evidence 
In absence of clear seal record to establish that authorized exclusive- 
use service on Govt. shipments was performed, primary documentary 
evidence that will be considered reasonable to establish furnishing of 
premium service is certification on bill of lading in accordance with ad- 
ministrative regulations issued by shipping agency, and copies of car- 
rier’s records made contemporaneously with shipment showing no other 
freight was transported on truck or trailer in which shipment moved, or 
records prepared by carriers in their normal business—record manifests, 
trip tickets and reports, dispatch sheets, and other documents describing 
eargo carried on truck or trailer over entire route of movement—and 
lacking primary evidence, secondary evidence, statements by persons 
having personal knowledge of facts of particular shipment, will 
i A it tidas sit nintiieitticedinicicatisineaanntaieie pain RmeempeiiaienineiniaN 
Proof of premium service 
Where motor carrier claiming premium service rates has not met two 
conditions required by appropriate tariff—notation on bill of lading in- 
dicating shipper requested exclusive use of vehicle service and evidence 
that carrier performed service—carrier having failed to establish per- 
formance of premium service from origin to destination, rate allowable 
on shipments transported by carrier is lower truckload charge and, 
although, best evidence of actual performance of authorized exclusive- 
use services is showing of clear seal record on bill of lading by proving 
shipment was sealed at origin and that seals were not broken upon 
arrival at destination, absent clear seal record, such documentary 
evidence as will reasonably establish furnishing of exclusive use of 
vehicle service will be considered to determine entitlement of carrier to 
premium service rate 
Through 
Destination changes 
Diversion en route to port of New Orleans of shipment of household 
goods picked up in Germany to destination in U.S. other than one to 
which consigned does not effect application of through rate provided 
in Household Goods Carriers’ Bur. Military Rate Tariff I.C.C. No. 14, 
tariff containing no routing requirement prescribing particular ports 
via which through rates apply, and although port of New York would 
have been closer than New Orleans to ultimate destination of shipment, 
it is irrelevant that shipment entered one port rather than another, and 
carrier is not entitled to payment in excess of prescribed through rate, 
and rates having been offered under 49 U.S.C. 22, omission of rule for 
computing transportation charges on diverted shipments, coupled with 
inclusion of means to ascertain diversion service charge, justifies con- 
struing that through rate applied to shipment diverted en route 
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TRANSPORTATION—Continued 

Requests 

Issuance, use, etc. 

Ticketing by mail service 

Use of “ticketing by mail” or “tele-mail” airline service whereby 
traveler orders tickets by telephone and carrier mails tickets is not pre- 
cluded by 5 GAO 2040.10, which requires person presenting transporta- 
tion request to establish identity, in view of fact that agency ordering 
tickets will furnish serial number and information normally shown on 
transportation request, SF 1169, ticket, carrying serial number (5 GAO 
2040.25), will be mailed to identified Govt. office, which in turn will for- 
ward executed transportation request to carrier, and, although no 
significant savings may result, procedure will facilitate ticket procure- 
ment, with no detriment to interests of Govt.; however, need remains 
for such agency functions as selection of economical routes, preparation 
of transportation requests and travel vouchers, and maintenance of both 
SOON GG TRIN Wt Gan ee etic eke eee cee 
Trailers 

Trailer allowances. (See Trailer Allowances) 
Transit privileges 

Nontransit tonnage 

Shipment of commodity other than that tendered as transit tonnage, 
which originated at transit point as nontransit tonnage and was trays- 
ported in same car as outbound shipment of transit tonnage, although not 
used to make up carload minimum, is subject to carload rate at actual 
weight of shipment in accordance with sec. 22 Quotation authorizing 
transit privilege and inclusion of nontransit tonnage for transportation 
at applicable carload rate on basis of actual weight from transit point 
to final destination, and carrier having been paid carload charges ac- 
cruing on transit shipment as well as additional charges on nontransit 
weight is not entitled to adjustment based on less-than-carload rate, as 
though nontransit weight was separate shipment, to construe otherwise 
would add nothing to quotation that is not available under tariff 

TRAVEL EXPENSES 

Fares 

Taxicabs 

Between residence and headquarters 
Prior to travel status 

Although taxicab fare paid by Govt. employees to transport baggage 
from residences to headquarters incident to official travel to be performed 
later in day from common carrier located two blocks from office, to 
which employees walked, may not be allowed, absent amendment to sec. 
3.1(b), Standardized Govt. Travel Regs., which limits reimbursement 
for taxicab fares to and from common carrier or other terminal to either 
place of abode or place of business, and in view of number of different 
circumstances which would be encountered, payments made to employees 
need not be identified or collected, amounts paid approximating cost 
to employees to travel from residences to terminal 
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TRAVEL EXPENSES—Continued 

Military personnel 

Amendment or revocation of orders 

Intermediate station change 

When permanent change-of-station orders of member of uniformed 
services assigning him overseas are amended while he is on leave to 
change port of call, which necessitated his return to initially designated 
port to pick up automobile and baggage he had left there in anticipation 
of transfer, member is entitled to reimbursement of travel expenses pur- 
suant to act of Dec. 23, 1968 (37 U.S.C. 406a), authorizing payment 
of travel and transportation allowances for travel under orders that are 
canceled, revoked, or modified, the “a different change of station” provi- 
sion of sec. 406(a) (2) being applicable to intermediate port of call, even 
though no change of overseas assignment occurred, member having been 
placed at personal financial disadvantage by modification of orders after 
departure from old station on authorized grant of leave within meaning 
of 1963 act; therefore, in accordance with Joint Travel Regs. he may be 
paid mileage not to exceed distance from old station to new port of call 
via initially designated port 

Leaves of absence 

Station changes during leave 

Officer of uniformed services who while on leave prior to reporting 
for overseas assignment is granted compassionate deferment of overseas 
assignment, reassigned to activity within vicinity of leave address, and 
paid personal travel from leave address to new duty station, is not 
entitled to personal and dependent travel and dislocation allowance from 
old to new duty station, reimbursement entitlement to travel and trans- 
portation allowances authorized by act of Dec. 23, 1963, when travel is 
performed before effective date of change of station orders accruing only 
incident to orders that are canceled, revoked, or modified for convenience 
of Govt. and/or in circumstances over which member has no control, and 
member having requested deferment of overseas assignment is entitled 
only to travel allowances from old to new duty station in amount not to 
exceed distance from place of leave to new duty station 

Local travel 

When members of uniformed services travel by privately owned 
vehicles in and around large metropolitan area of permanent duty sta- 
tion which is not served by local common carrier to visit plants located 
in many municipalities surrounding metropolitan area in administering 
contracts of corporation, and each member is assigned to office in one of 
plants maintained as integral part of responsible activity, traveling from 
one office to another and from residence to office other than his own, such 
travel is within purview of 37 U.S.C. 408, and members are entitled to 
reimbursement on mileage basis but travel performed between plants 
within and outside metropolitan area of permanent duty station con- 
stitutes interstation travel for reimbursement under 37 U.S.C. 404, 
pursuant to competent written orders._...............-..----..... 445 
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TRAVEL EXPENSES—Continued 
Military personnel—Continued 
Miscellaneous expenses 
Dependents 
Aliens 
Fees for medical examination of alien dependents of members of uni- 
formed services in connection with obtaining visas is not reimbursable 
expense, 37 U.S.C. 406(a) and (c) authorizing only transportation of 
dependents at Govt. expense and, although Secretaries of military de- 
partments may authorize reimbursement for same miscellaneous trans- 
portation expenses for dependents as is authorized for members, such 
as passport, visa fees, and photograph and birth certificate costs, but 
absent express authority physical examination fees considered medical 
and not transportation costs and incurred for benefit of member and 
dependents are not proper charges against appropriated funds, and par. 
7002-3 of Joint Travel Regs. may not be amended to authorize reimburse- 
ment of medical examination fees for alien dependents 
Reserve Officers’ Training Corps 
Summer training 
Although Naval Reserve Officers’ Training Corps midshipmen ap- 
pointed under 10 U.S.C. 6904 and assigned to NROTC unit at college or 
university in which they are enrolled are not subject pursuant to par. 
6005 to Joint Travel Regs. while attending summer training, when, 
however, they participate in summer training in Foreign Midshipman 
Exchange Programs under circumstances similar to participation by 
midshipmen of U.S. Naval Academy, they are entitled in accordance with 
37 U.S.C. 422(c) to same travel and temporary duty allowances pro- 
vided under 37 U.S.C. 404, and prescribed by 37 U.S.C. 410, for Naval 
Academy midshipmen traveling under orders, college or university being 
analogous to permanent duty station in determining entitlement to 
allowances for “travel while under orders”, and notwithstanding pro- 
hibition in par. 6005 NROTC midshipmen are subject to Joint Travel 
Regs. when they are made applicable by other statutory provisions___-~ 
Reservists 
Training 
Travel deviating from orders 
Marine Corps Reserve who upon failing to report on Mar. 1, 1964 
for involuntary active duty for training is apprehended and placed under 
jurisdiction of military authorities in area of home on Mar. 6, and 
delivered into custody at duty station on Mar. 14, is entitled to pay from 
Mar. 6, in accordance with par. 044250-1 of Navy Comptroller Manual 
which provides that member absent without authority is entitled to pay 
from date he returns to jurisdiction of Armed Forces, and delay in 
transferring him to assigned duty station after he was placed under 
military control is considered to have been for convenience of Govt.; 
furthermore, member having reported for duty on Mar. 14, using trans- 
portation and meal tickets furnished from place where apprehended, is 
only chargeable with cost of that portion of travel which exceeded cost of 
transportation and meal tickets for travel directed by orders 


794-032 O-66—66 
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TRAVEL EXPENSES—Continued 
Military personnel—Continued 
Retirement 
To selected home 
Time limitation 
Proposed change to Joint Travel Regs. to extend 1-year period in which 
members of uniformed services may select home on release from active 
duty or retirement to cover cases where member is hospitalized or 
undergoes medical treatment during 1-year period after release but before 
completion of travel, when longstanding administrative practice recog- 
nizes 1 year as reasonable time for travel unless member is confined in 
hospital and undergoing treatment on date of release or retirement, may 
not be approved in absence of legislation authorizing travel over such 
extended period 
Transportation in kind and monetary allowance 
Absentee, etc., status effect 
Enlisted Marine Corps member who, under orders directing travel 
to new permanent duty station, deserted and subsequently upon ap- 
prehension completed travel to duty station over indirect route at per- 
sonal expense and by Govt. means (use of transportation request and 
Govt. conveyance) is regarded as completing travel under original 
change of station orders which remained in effect entitling member to 
payment of travel allowance for mixed modes of travel and, therefore, 
member who had desertion mark removed upon conviction for unau- 
thorized absence is entitled to mileage computed on official distance 
from old to new station, less distance of indirect intermediate travei 
by transportation request and Govt. means, plus any per diem to which 
he may be entitled for travel performed 
Travelers checks 
Reimbursement 
Cost of purchasing travelers checks for safe transportation of per- 
sonal funds of members of uniformed services on authorized travel of 
members and their dependents outside U.S. is valid travel expense and 
Secretaries of military departments may issue regulations authorizing 
reimbursement to members for cost of such travelers checks____---~-- 
Mode of travel 
Mixed 
Illness of employee while en route 
Employee traveling under orders authorizing him to travel to his new 
duty station either by common carrier or by privately owned automobile 
who after commencing travel by automobile, because of illness and upon 
advice of his physician, abandons intention to drive to his new duty 
station and travels by air jet coach, arranging for transportation of 
automobile by motor carrier may be reimbursed mileage for travel by 
automobile from old duty station to place of emplaning, together with 
cost of air jet travel to new duty station; however, there is no basis 
upon which he may receive additional reimbursement on account of 
transportation of automobile, fact that he actually traveled by air jet 
coach automatically limiting his travel reimbursement rights to cost of 
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TRAVEL EXPENSES—Continued 

Official business 

Union, etc., organization duty 

Employee representatives of employee organizations who are required 
to travel and to perform duty outside their regular tours of duty in 
connection with negotiations under employee-management E.O. No. 
10988 may not, in absence of legislation, have such travel or overtime 
duty regarded as official business for purposes of reimbursing employees 
for travel expenses or for payment of overtime compensation 
Overseas employees _ 

Home leave 

Minimum service requirement 
Reimbursement basis 

Overseas employee whose wife and children returned to U.S. prior 
to his eligibility for home leave, and at time he became eligible for home 
leave he had been divorced and had remarried, second wife having 
traveled to overseas station at his expense, is entitled upon agreeing 
to second tour of duty to round trip travel for himself and round trip 
transportation for lawful (second) wife, but he may not be reimbursed 
for return travel to U.S. of first wife and children, employee not having 
completed agreed period of overseas service prescribed by sec. 7 of Ad- 
ministrative Expenses Act of 1946, as amended, 5 U.S.C. 73b—3, at time 
of their return ; however, according to Budget Circular A—56, “immediate 
family” meaning members of employee’s household, when two of three 
children, whose custody he shares with former wife, join overseas 
household, amount of their one-way transportation from U.S. may be 


Transfers 
Agency located overseas 

When overseas employee completes tour of duty and returns to U.S. 
to take leave after signing renewal agreement to serve additional tour 
overseas with different agency to which he will transfer after completion 
of leave in U.S., although law is silent as to which agency bears expense 
of home leave travel and transportation and return overseas, employee 
entitled to be returned to U.S. for separation upon completion of period 
of overseas service, agency from which he separates may bear expense 
of returning employee and his family to their actual place of residence 
in U.S., and travel from leave point to different post overseas resulting 
solely from agreement to serve another tour of duty overseas, agency 
to which employee transfers may pay travel and transportation expenses 
from place of residence in U.S. to new overseas duty station and, within 
limitation authorized by law, expenses of direct shipment of household 
effects from old to new overseas duty station 

Agency within United States 

Dept. of Navy overseas employee upon completion of agreed period 
of service who when Govt. agency to which he was transferring refused 
to authorize travel costs to his new duty station in U.S. resigned to 
accept new position and was separated from service on one date and 
reinstated by new agency on next date without break in service, although 
entitled to return travel expenses for himself and transportation of his 
immediate family and household effects to actual place of residence 
in U.S., having traveled to new duty station, reimbursement of travel 
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TRAVEL EXPENSES—Continued 

Overseas employees—Continued 
Transfers—Continued 
Agency within United States—Continued 

expenses is limited to cost of travel to that point and, entitlement to 
cost of returning family and household effects to place of actual residence 
does not include reimbursement for cost to place family and household 
effects at new duty station, and cost of employee’s travel to new duty 
station and cost of transporting family and household effects to place 
of residence is payable from appropriations of Dept. of Navy 
Telephone calls incident to arranging transportation 

Long distance telephone call which was made by employee while on 
official travel to notify wife to meet him at airport in personal car for 
return to residence because flight change due to adverse weather condi- 
tions would cause arrival at airport at time when public transportation 
was not available may be administratively determined to be telephone 
call on public business and allowable as transportation expense under 
sec. 3.la, Standardized Travel Reg., provided that public business cer- 
tification required under sec. 4 of act of May 10, 1939, 31 U.S.C. 680a, is 
made. 23 Comp. Gen. 549, overruled in part 
Tips 

Airport bus, etc., service 

Tips given by employees on official travel to drivers of airline buses 
and limousines operating between regular terminals and airports are to 
be distinguished from tips given to drivers of taxicabs who do not op 
erate on any regular schedule or route and, therefore, authority in sec. 
3.1(b), Standardized Govt. Travel Regs., for reimbursing employees for 
tips incident to authorized or approved use of taxicabs does not permit 
reimbursing employees for tips to airport bus and limousine drivers__-_- 
Witnesses 

Private litigation, etc. 

Attendance of employee as witness in criminal hearing, which in- 
volved automobile accident that occurred while employee-witness and 
another employee were on official assignment, for purpose of strengthen- 
ing employee’s case to obtain favorable verdict so that possibility that 
Govt. under its liability in 28 U.S.C. 2679 would not become involved in 
subsequent tort action as result of automobile accident occurring in 
scope of employee’s employment, must be regarded as appearance in best 
interest of Govt., even though witness was not summoned on behalf of 
U.S., and, therefore, travel of employee-witness to hearing may be 


TRUST FUNDS 
(See Funds, trust) 
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UNIFORMS 

Military personnel 

Enlisted personnel 

Cash clothing allowance 
Missing, interned, etc., status 

When member of uniformed services enters missing or other status 
covered by Missing Persons Act, as amended, 50 U.S.C. App. 1001-1015, 
permanent items of pay and all allowances, except temporary allowances, 
may continue to be credited to his account provided no change occurs 
in conditions of entitlement, sec. 2 of act authorizing same basic, special 
and incentive pay, basic allowances for subsistence and quarters, and 
station per diem allowances, not to exceed 90 days, for period of absence 
that member was entitled to at beginning of absence, and family separa- 
tion allowance authorized by 37 U.S.C. 427(a)—basic allowance for 
quarters equal to that payable to member without dependents in same 
pay grade—falling within purview of sec. 2, Missing Persons Act, it may 
be allowed, but not cash clothing allowance provided for enlisted per- 
sonnel under 37 U.S.C. 418, item that is not enumerated in act, and other 
specific items of pay or allowances may be questioned 

Officers 


Temporary 
Reserve appointment without interruption of active duty 
Enlisted member of Regular Marine Corps who when temporary ap- 
pointment as Regular commissioned officer under 34 U.S.C. 350a, at 
which time he received initial uniform allowance of $250, is terminated 
and he simultaneously is discharged as enlisted member and accepts 


permanent commission in Marine Corps Reserve is not entitled to $100 
additional active duty allowance provided by 37 U.S.C. 416(b), member 
upon acceptance of permanent commission in Reserve when temporary 
Regular commission was terminated continued on uninterrupted active 
duty career that makes him ineligible to receive extended active duty 
uniform allowance upon initial entrance on duty as Reserve 


Reserve Officers’ Training Corps 
Commutation funds in lieu of uniforms 
Recoupment of surplus funds 
Commutation funds paid to University of Maryland in lieu of uniforms 
for enrolled members of Air Force Reserve Officers’ Training Corps that 
are on hand as excess at close of 1962-1963 school year in amount less 
than retention limitation prescribed by regulation are not for recoupment 
as funds belonging to the U.S., amendment of statutory regulation on 
Apr. 15, 1964, changing formula, may not be retroactively applied to 
decrease rights of University ; however, having consented to participate 
in Air Force Reserve Officers’ Training Corps program for another year, 
University assented to 1964 regulation, and new formula, prescribing 
lesser amount of surplus uniform commutation funds to be retained is 
applicable to 1964—65 fiscal and school year, and to unobligated cash 
balance of funds on hand July 1, 1964 
Entitlement 
Enlisted member of U.S. Marine Corps Reserve Unit who is enrolled 
at college in Advanced Army Reserve Officers’ Training Corps course, 
notwithstanding ineligibility pursuant to par. 19g, AR 145-350, prohibit- 
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UNIFORMS—Continued 


Military personnel—Continued 
Reserve Officers’ Training Corps—Continued 
Entitlement—Continued 

ing enrollment unless formally separated from Reserve status, has status 
of par. 18 student, one who although ineligible for enrollment neverthe- 
less is permitted, when desired by institutional authorities, to pursue 
ROTC course without creating entitlement to uniform or subsistence 
allowances, or to be furnished Govt. uniform; however, member’s en- 
rollment in Advanced Army ROTC course upon discharge from Reserve 
Unit reverts from par. 18 status to full enrollment entitling him to re- 
ceive uniform allowance and commutation of rations_____...-..------- 


UNIONS 


Federal service 

Employee expense reimbursement 

Employee representatives of employee organizations who are required 
to travel and to perform duty outside their regular tours of duty in con- 
nection with negotiations under employee-management E.O. No. 10988 
may not, in absence of legislation, have such travel or overtime duty 
regarded as official business for purposes of reimbursing employees for 
travel expenses or for payment if overtime compensation_-_-_~.~------- 


VEHICLES 


Parking fees. (Sce Fees, parking) 
Purchases 

Limitation 

Vehicles acquired from excess property lists 

Transfers of passenger vehicles acquired from other departments and 
agencies under sec. 202(a), Federal Property and Administrative Serv- 
ices Act of 1949, as amended, 40 U.S.C. 483(a), are not outside purchase 
limitations in appropriation acts, 5 U.S.C. 78, prohibiting purchase or hire 
of passenger motor vehicles unless authorized by appropriation act or 
other law applying to all forms of acquisition, including Govt. transfers 
with or without reimbursement, embracing transfers under sec. 202(a), 
1949 act, general law relating to all Federal property, containing no 
authorization to acquire vehicles without regard to 5 U.S.C. 78; however, 
Bur. of Indian Affairs having relied on 26 Comp. Gen. 312 in acquisition 
of excess vehicles without regard to purchase limitation in 1963 ap. 
propriation act, no action on transfer will be taken. 26 Comp. Gen. 
312, overruled 


VETERANS 


Compensation payments 

Incompetent veterans 

Retired pay waiver withholding 
Income limitation exceeded 

Hospitalized mentally incompetent retired member of uniformed serv- 
ices whose curator on his behalf elected in lieu of retired pay compensa- 
tion from Veterans Admin, under 38 U.S.C. 3203, which requires 
withholding of such compensation for hospitalized incompetent veterans 
when their estate exceeds $1,500, until estate is reduced to $500, does not 
automatically become entitled to waived retired pay during periods 
when veteran’s estate exceeds limitation in absence of withdrawal of 
retired pay waiver because right to retired pay once waived does not 
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ge VETERANS—Continued Page 
Compensation payments—Continued 
Incompetent veterans—Continued 
Retired pay waiver withholding—Continued 
Income limitation exceeded—Continued 
accrue unless there is termination of right to compensation as dis- 
tinguished from contingent withholding and, therefore, payment of 
retired pay waived in favor of compensation may not be made to curator 
on behalf of member for periods when compensation was withheld_---- 727 
VETERANS ADMINISTRATION 
Rental collections 
16 Disposition 
Requirement for deposit of garage rentals collected by payroll de- 
ductions made from salaries of employees of Veterans Admin. hospitals 
and domiciliaries to miscellaneous receipts pursuant to 38 U.S.C. 5004 
is not repealed by implication by act of Aug. 20, 1964 and continues in 
effect, 1964 act authorizing agencies to permit rentals received for 
quarters and facilities, including garage space, to remain in applicable 
appropriation or fund having general application not changing previ- 
ously existing methods of handling rent receipts does not conflict with or 
7 repeal 38 U.S.C. 5004, specifically authorizing Veterans Admin. to 
construct and maintain garages for accommodation of employees and to 
collect rentals for deposit into miscellaneous receipts and, therefore, 
1964 act not repealing sec. 5004, but continuing previously existing 
methods, Veterans Admin. is not authorized to permit garage rentals 
te remein in applicable appropriations... ......cncnccccascncncesc« 424 
VOLUNTARY SERVICES 
Officers and employees 
Reporting early for duty 
Clothing changes, etc. 

Employees who of their own volition arrive prior to time necessary for 
actually reporting on duty and spend more than de minimis amount of 
time before and after work going to and from lockers to remove or don 
outer garments and/or change into work clothes are not entitled to 
overtime compensation for time involved in reporting early for duty, 
employees only having been afforded facilities for voluntary tasks they 
assumed, there is no legal requirement or justifiable legal basis for 
payment of overtime compensation.................................. 195 

WITNESSES 
Government employees 

Private litigation, etc. 

Attendance of employee as witness in criminal hearing, which involved 
automobile accident that occurred while employee-witness and another 
employee were on official assignment, for purpose of strengthening 
employee’s case to obtain favorable verdict so that possibility that Govt. 
under its liability in 28 U.S.C. 2679 would not become involved in sub- 
sequent tort action as result of automobile accident occurring in scope 
of employee’s employment, must be regarded as appearance in best 
interest of Govt., even though witness was not summoned on behalf of 
U.S., and, therefore, travel of employee-witness to hearing may be con- 
sidered official business for payment of travel expenses___.......-_-- 188 
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WORDS AND PHRASES 
“Absence without” or “over” leave 

Army enlisted member who, incident to revocation of retirement 
orders due to miscalculation of active service for retirement, had year 
of retirement excused as unavoidable absence when returned to active 
duty to qualify for retirement may not have excused period regarded 
as “absence without” or “over” leave under 37 U.S.C. 508(a), which are 
terms describing situation in which absent member is obligated to 
return to active duty but is prevented by circumstance beyond his control 
or control of Govt. and member’s ineligibility for retirement does not 
change fact that he was not obligated to perform any active duty so that 
excuse of absence could make absence “active duty”, and, therefore, 
legality of crediting excused period as active duty for retirement qualifi- 
cation is too doubtful to permit payment of retired pay 
“Active duty” 

Enlisted reservist in inactive status who traveled at own expense 
incident to orders to report for 1 day of “active duty for training” for 
purpose of physical evaluation to determine fitness for retention in 
Reserve may not have compliance with orders regarded as “active 
duty” for entitlement to pay and allowances where member per- 
formed no active duty and none was contemplated; therefore, member 
is not entitled to pay and allowances and point credit for retirement__-_- 

Although wage status for social security tax purposes of former mem- 
ber of uniformed services who is awarded judgment by Court of Claims 
for back pay and allowances for period when he did not perform any 
military service is matter for determination by head of particular 
Federal agency concerned and such determination is final and conclusive 
and not affected by settlement action made by GAO pursuant to judg- 
ment under 28 U.S.C. 2517(a) ; definition of “employment” in sec. 210, 
Social Security Act, 42 U.S.C. 410(m) (1), as including service as mem- 
ber of uniformed services on active duty and definition of “active duty” 
in 10 U.S.C. 101(22) make it doubtful whether individual could be con- 
sidered employed during back pay period unless court’s decision is viewed 
as conferring on him active duty status for such period 
“Active military service” 

Term “active military service” in sec. 208, Annual and Sick Leave 
Act of 1951, as amended by sec. 208, Dual Compensation Act, 5 U.S.C. 
2062, which requires exclusion of such service in determining years of 
service for annual leave accrual purposes, means active service in any 
of uniformed services, including commissioned service in Public Health 
Service and Coast and Geodetic Survey, which for certain periods was 
considered civilian service, in absence of any indication of congressional 
intent to place members of Public Health Service and Coast and 
xeodetic Survey in perferred position for leave accrual purposes and. 
therefore, after Dec. 1, 1964—effective date of sec. 203 of Dual Com- 
pensation Act—members or retired members of uniformed services, 
Public Health Service, or Coast and Geodetic Survey who accept civilian 
positions may not have active military service credited for annual leave 
accrual purposes, unless such service is covered by one of three excep- 
tions specifically enumerated in sec. 208 
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WORDS AND PHRASES—Continued 
“Active service” 

Although period of active duty for training without pay or allowances 
in 1940 while member of Fleet Naval Reserve pursuant to sec. 315, Naval 
Reserve Act of 1988 (34 U.S.C. 855n (1946 Ed.) ), meets “active service” 
requirements of sec. 511, Career Compensation Act of 1949 (37 U.S.C. 
311 (1958 Ed.) ) for percentage multiple purposes in computing retired 
pay of Fleet reservist upon transfer to retired list in 1950, such training 
service in nonpay status may not be counted in determining member’s 
proper rate of basic pay wider sec. 201, Career Compensation Act, as 
amended (37 U.S.C. 208), for use in computation of retired pay, credit 
for “full-time training duty” as “active duty” prior to act of Aug. 10, 
1956, 10 U.S.C. 101(22), being precluded pursuant to sec. 101, Armed 
Forces Reserve Act of 1952 (50 U.S.C. 901), which defines full-time 
duty in active military service as other than active duty for training____ 
“Civil office” 

Officer of Regular Army who while in excess leave program attending 
law school accepts temporary appointment as special policeman in Li- 
brary of Congress under 2 U.S.C. 167 is regarded as having position 
which is created by statute with prescribed duties and which requires 
some exercise of sovereign powers so that such position is considered as 
“civil office” within civil office prohibition under 10 U.S.C. 3544(b), re 
gardless of temporary nature of appointment, and, therefore, officer not 
only forfeits his Regular Army commission but also loses his entitle- 
ment to pay and allowances upon recall to active duty on termination 
of school term 
“Contempt fine”’ 

Although contempt of court fine which was imposed by Federal court 
against employee acting in compliance with administrative regulations 
and instructions is judgment of court, fine is different in nature, prin- 
ciple and purpose from judgment which is payable from permanent 
indefinite appropriation established by sec. 1302 of act of July 27, 1956. 
31 U.S.C. 724a, and, therefore, while contempt fine may not be paid from 
permanent appropriation for judgments, if there is administrative de- 
termination that fine was incurred in accomplishment of official business 
for which department’s salaries and expenses appropriation is made, 
fine would be payable from such appropriation 
“Employment” 

Although wage status for social security tax purposes of former 
member of uniformed services who is awarded judgment by Court of 
Claims for back pay and allowances for period when he did not perform 
any military service is matter for determination by head of particular 
Federal agency concerned and such determination is final and con- 
clusive and not affected by settlement action made by GAO pursuant 
to judgment under 28 U.S.C. 2517(a) ; definition of “employment” in sec. 
210, Social Security Act, 42 U.S.C. 410(m) (1), as including service as 
member: of uniformed services on active duty and definition of “active 
duty” in 10 U.S.C. 101(22) make it doubtful whether individual could 
be considered employed during back pay period unless court’s decision 
is viewed as conferring on him active duty status for such period 
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WORDS AND PHRASES—Continued 


“Encampment” 

Term “encampment” as used in 39 D.C. Code 608 means camp duty 
prescribed by 39 D.C. Code 607, as well as field training prescribed by 
32 U.S.C. 502, and any duty reasonably connected therewith, and if any 
doubt should arise involving specific encampment it may be presented 
for consideration 
“Filed” 

Dual Compensation Act of Aug. 19, 1964 prescribing that status election 
of retired officer employed on Nov. 30, 1964 in civilian position “shall 
be filed with the department concerned” not later than ninetieth day 
after effective date of subsec. 201(f)—Dec. 1, 1964—election to be timely 
filed must be received by department concerned on or before Mar. 1, 
Nicaea nib ce adh ech agi Ak lh tpg ii i ghd cma 
“Holding an office of profit or trust’ 

Retired enlisted member of Coast Guard who receives salary in civilian 
position with State of Tasmania, Australia, is regarded as holding 
“office of profit and trust” under Federal Govt. after retirement as those 
terms are used in Art. I, sec. 9, cl. 8 of U.S. Constitution, prohibiting 
persons holding such offices from accepting emoluments from foreign 
state, so that, in absence of consent of Congress acceptance by retired 
member of salary for employment with State of Tasmania, which is 
considered “foreign State,” comes within constitutional prohibition, 
and, although constitutional provision does not specify penalty for 
action contrary to prohibition, effect can be given by withhholding from 
member's retired pay amount equal to foreign salary received in viola- 
tion of Constitution 

Since enlisted member of Navy who is transferred to Fleet Reserve 
continues to be subject to call to active duty and receives retainer pay 
for membership and service in Fleet Reserve, Fleet reservist who accepts 
employment with foreign government, without consent of Congress, 
must be regarded as holding “office” within meaning of Art. I, sec. 9, 
el. 8 of U.S. Constitution, prohibiting persons holding “offices” from 
accepting emoluments from foreign state, and, therefore, acceptance of 
such employment would affect member’s entitlement to receive retainer 


“Immediate family” 

Overseas employee whose wife and children returned to U.S. prior to 
his eligibility for home leave, and at time he became eligible for home 
leave he had been divorced and had remarried, second wife having 
traveled to overseas station at his expense, is entitled upon agreeing to 
second tour of duty to round trip travel for himself and round trip trans- 
portation for lawful (second) wife, but he may not be reimbursed for 
return travel to U.S. of first wife and children, employee not having 
completed agreed period of overseas service prescribed by sec. 7 of 
Administrative Expenses Act of 1946, as amended, 5 U.S.C. 73b-—3, at time 
of their return; however, according to Budget Circular A-56, “immediate 
family” meaning members of employee’s household, when two of three 
children, whose custody he shares with former wife, join overseas house- 
hold, amount of their one-way transportation from U.S. may be paid_-_-_- 
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‘age WORDS AND PHRASES—Continued Page 
“Leased quarters” 

When residence of caretaker of Govt. property is damaged necessitating 
occupation of motel for few days until Govt. made available house leased 
at monthly rental rate exceeding that deducted from salary for deter- 
mined reasonable value of quarters damaged, rate less than 20 percent 
of monthly basic salary prescribed by AR 210-12, employee pursuant 
to act of Mar. 5, 1928 is entitled to payment of full salary until again 
furnished Govt. quarters and, therefore, motel expenses are his obliga- 
tion and not obligation of Govt. and upon determination that reasonable 
value of leased quarters exceeds rental rate established for Govt. quar- 
ters, increase in rent, operating prospectively, is warranted and requires 
no retroactive adjustment, and both 1928 act, and act of Oct. 19, 1964 
repealing it, including leased quarters in definition of “quarters,” 20 
percent salary limitation on rental charges also applies to leased 
I ascii cts ig nieripstttptsickin ected nies ccc cacina acaba csbibcilan ato as aaceal ddan 430 
“Own” and its derivatives 

Lessees who operate parking lots on month to month basis on land 
to be acquired by U.S. under American-Mexican Chamizal Conven- 
tion Act of 1964, 22 U.S.C. 277d-17, ure owners of leasehold interests 
and although compensation provisions in sec. 3b(1) (b) of act authorize 
payment to “owner” of real estate, word “own” or its derivatives has 
no precise or definite meaning and must be determined by object sought 
to be accomplished by act which is to make displaced commercial prop- 
erties whole; therefore, lessees of parking lots are entitled to value to 
them of their leasehold interests reflected by their net income attrib- 
utable to their interest in real estate converted to its equivalent capital 
WE Ge Madacankiatiinnndécticntaiaamaddakenaee eee 717 


“Real estate” 

Commercial and industrial buildings and improvements owned by 
lessees with removal rights on land to be acquired by U.S. under Ameri- 
can-Mexican Chamizal Convention Act of 1964, 22 U.S.C. 277d-17, which 
not only authorizes acquisition of land and interests in land but also 
provides for compensation to owners on basis of ‘value in use” of prop- 

7 erty may be considered “real estate” rather than personal property, 

and lessees as owners of leasehold interest for compensation payments 
I iirc ccs wicicaiinecncnktarn aie aceuseiedatiniias deen mata T17 
“Request” 

Exception taken by low bidder to patent indemnity clause of invita- 
tion evidencing clause was unacceptable to bidder is not merely “re- 
quest” to delete clause from contract to be awarded but is condition to 
acceptance of contract that qualified bid, and rejection of nonresponsive 
bid was justified, precise meaning of word “request”, which in its ordi- 
nary sense is precatory and not mandatory, depending on circumstances 
in which used, having been stated as part of bid it is tantamount to re 
quirement bidder could exact under any resulting contract; therefore, in 
absence of clearly expressed intent to accept contract subject to patent 
indemnity clause, exception is not expression of preference, but is bid 
43 ! qualification affecting price of bid and giving low bidder advantage over 
i other bidders, and contracting officer is not authorized to waive as 
. minor deviation deletion of patent indemnity clause intended to protect 

Govt. from risk of patent infringement_..............-.---------.- 461 
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WORDS AND PHRASES—Continued 
“Self-support” 

Incompetent son of retired member of uniformed services whose mental 
condition existed long before his 18th birthday and who, while working 
as laborer in firm where his father is vice president, earned sufficient 
sum to support himself during period of employment is nct required, by 
reason of such employment in father’s firm under tempered conditions, to 
be considered as capable of self-support, and, therefore, son may be 
considered eligible beneficiary entitled after his father’s death to 
anuity elected on his behalf under Serviceman’s Family Protection 
Plan, 10 U.S.C. 1331, et seq 
“United States” 

Dependents of members of uniformed services who are evacuated 
from overseas to States of Hawaii and Alaska or to Panama Canal 
Zone, Puerto Rico, or territory or possession of U.S. may not be regarded 
as evacuated from “places outside to inside the U.S.” within meaning 
of 37 U.S.C. 405a, as added by Pub. L. 89-26, which provides allowances 
for dependents evacuated from overseas, in view of definition of term 
“United States” in par. 1150-16, Joint Travel Regs., that term “United 
States,” for purposes of travel and transportation allowances, means 
“the 48 contiguous States and the District of Colymbia,” and legislative 
history of Pub. L. 89-26 indicates that Congress did not intend to 
change longstanding definition of term “United States,”; therefore, 
regulation to permit payment in such cases would not be proper 
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